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STARR KELSO
Attorney at Law #2445
P.O. Box 1312
Coeur d' Alene, Idaho 83816
Tel: 208-765-3260
Fax: 208-6646261
Attorney for Claimant Morris
BEFORE THE INDUSTRlAL

CO~1MISSION

OF THE STATE OF IDAHO

BENJAMIN MORRlS,
Claimant,
I.C. NO.: 2006-525142
SECOND
AFFIDAVIT OF STARR KELSO

vs.
HAP TAYLOR & SONS, INC.
Employer,
and
LIBERTY INSURANCE CORP.,
Surety,
Defendants.
STATE OF IDAHO
County of Kootenai

)
ss.
)

STARR KELSO, being first duly sworn on hereby state as follows:
1. I am over the age of 21, competent to testifY, and make these statements
upon my personal knowledge to which I will testify if compelled to do so
by the Industrial Commission.

1
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2. I am the attorney for the Claimant, Benjamin Morris. I commenced
representing him in this matter on June 23, 2011.
3. Michael J. Walker's affidavit is not correct in its allegations that my
statements regarding my understanding of Benjamin Morris' recollection
of the facts and circumstances "is not based based upon first-hand
knowledge

and

contains

inaccurate

factual

assertions."

My

"understanding of Benjamin Morris' recollection of the facts and
circumstances" was based upon first hand knowledge gained from
conversations directly with Benjamin Morris. Additionally my statements
do not contain any "inaccurate factual assertions." Each statement is
based upon information obtained directly from Benjamin Morris and
accurately sets forth the information that I obtained from him.
4. Michael 1. Walker may be disappointed in having to respond to this
matter. However, as is clear from my affidavit I have levied no personal
attacks, substantiated or unsubstantiated, at him. His assertion that my
efforts to assist Benjamin Morris, a young man who suffered a significant
and traumatic brain injury that has dramatically affected his life, are
"unprofessional" is specious.

2
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5. I do not, and never have, professed to state that any or ali of the
statements of Benjamin Morris to me as set forth in my affidavit are
completely true.
6. I note, however that the assertions of Michael J. Walker, in paragraph 7
of his affidavit, that certain understandings obtained from Benjamin
Morris are "false" are unsubstantiated with documentation and mere
conclusory statements. One of the requests made in the motion was for
Michael 1. Walker to produce a complete accounting of all money
received and disbursed regarding Benjamin Morris. I would think that
should have been a relatively simple task, but for some reason he chose
not to do so.
7. I am unable to state, one way or another, whether the statements of
Michael 1. Walker are true and correct as to what occurred to the
temporary total disability benefits sent to Benjamin Morris.

I find it

troubling, however, that he makes no assertion to deny that he took a fee
from the permanent impainnent rating compensation payable to
Benjamin Morris and he makes no assertion that any of his efforts led to
the payment of permanent impairment compensation to Benjamin Morris.
8. I have reviewed the Affidavit of Michael J. Walker with Benjamin
Morris.
3
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9. I find it troubling
that Michael J. \Valker who states that he was advised
'that Benjamin J\1onois qualifiedj()r Social Security Disability benetIts
without an attorney and vvithout having to go through a hearing process,
given Benjamin l'v1orris' age and brain injUIY, would not, on his own
volition, affirmatively seek out a copy of all of the medical records
considered by Social Security.
10. I find it troubling that Michael 1. Walker would not aggressively pursue
total permanent disability benefits before the Industrial Commission on
behalf of Benjamin J\iorris gIven the determination made by Social
Security without a hearing.
11. I find it troubling that :Michael 1. Walker would state that "At no time
when I communicated with the Claimant did I perceive or have the
suspicion that he was unable to understand or comprehend our
conversations. In the conversations that I have had with Benjamin Morris
I felt that it was obvious that he had a very difficult time understanding,
comprehending, and remembering our conversations.

12. Michael 1. Walker's statement that he did not "have the suspicion that he
was unable to understand or comprehend our conversations" is also
troubling. A cursory review of pre-settlement medical records reveals

4
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documented, and substantial, COnCelTI regarding Benjamin Morris'
understanding and comprehension. For example:
a. Daniel S. Hayes Ph.D. neuropsychological evaluation, Exhibit 3 to
the Memorandum of Law submitted with the pending motion
states, at page 8,
"However, on the tasks on that instrument which required attention
(working memory) and visual motor speed, his performance was
below expectation. On other measures of attention it was found
that his performance was strongly suggestive of impairments and
he was found to have difficulty with sustaining his attention for
extended periods of time, adjusting his attention to changing task
demands, and being consistent in responding .. .it appears as if he
does have some mild to at times moderate difficulty with memory
which can be somewhat variable ... Diagnostically, there would
appear to be evidence of cognitive impairment consistent with his
history of a TBI."
b. Karen A. Stanek, M.D., Benjamin Morris's pnmary treating
physician states in her October 29, 2007 "To Whom it May
Concern" letter, Exhibit 4, states in part,

5
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"It is my opmlOn on a more probable than not basis that the

following conditions are directly related to the head injury he
suffered ... "
Cognitive deficits
Anxiety
c. Karen A. Stanek's 7/06/2008 to Liberty NW claims manager Julie
Osler, Exhibit 6, states in part,
"His deficits include ... memory impairment. .. Ben continues to be
plagued with poor memory ... he may benefit from a new memory
clinic in Coeur d'Alene ... to work exclusively on memory
compensation for a few weeks."
d. Karen A. Stanek's 3112/2009 letter to Michael J. Walker, Exhibit
14, states in part,
" ... he sustained problems with personality changes, feelings of
anger, being overwhelmed, as well as difficulty following
through ... "
e. Dan W. Brownell's 12115/2009 Summary Report of Employability,
Exhibit 20, states in part,
" ... claimant ... sustained .. .loss of memory and cognitive deficits; ...

6
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Noted is the fact that the claimant still has .. .loss of memory and
cognitive abilities ... He ... can only handle one topic of discussion at
a time ... he tried to set up a bank account; he became abrupt and
abusive to the teller and stormed out of the bank ... he has lost his
education recall due to TBI. .. "
13.As I stated in my initial affidavit, I have reviewed a substantial number of
the Claimant's medical records and because of the lack of training I, in
good faith, have uneasiness about being able to prepare an affidavit for
him to sign stating that he is "competent to testify". He very well may be
competent to testify, but under the circumstances I feel that determination
is properly one for the Industrial Commission to make at a hearing held
in this matter regarding the Claimant's motion to review the lump sum
settlement agreement to determine if it represents a manifest injustice.
14. It is my understanding the Claimant's responses to the identified
paragraphs of the affidavit of Michael J. Walker are as follows:
a. Paragraphs 7 and 8. I do not agree with his statements. He should
be able to remember yelling at me how much he as deferred and
that I shouldn't be so ungrateful. More than once I protested the
money he was taking from me. If he was not taking any money
from my checks then where did the money go. My roommate at the
7
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time complained to me that I was getting charged money when I
cou Id use if for the bills. Money was deducted from my checks.
b. Paragraph 10. I feel he should have known about my decision
making problems from the doctor reports. I feel he should have
known about my brain injury and the problems that it causes me on
a daily basis. I called him many times trying to get some
clarification or correspondence on whatever action was being taken
and I believe that should have been an indication that I have
trouble keeping up with what is going on. I told him that I have
trouble remembering and that I get confused easily.
c. Paragraph 12. At no time did I say it was okay to talk to my ex-girl
friend during the settlement process. She and I broke up in January
2009 due to some problems that I have. Had I known he was in
communication with her I \vould of asked for that to stop. I was not
aware that I had to inform Mr. Walker of what some of my doctor
reports stated. That is why he was taking money from my check, I
thought. Most of the time when I talked to Mr. Walker it was
trying to clarifY something. Every time I got off the phone I was
still just as confused as when I called him if not more.

8
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d. Paragraph 13. Ivly Dad called me up stating how frustrated hc was
because Mr. \Valker refused to talk to him about my case. I
encouraged Mr. Walker to talk with my Dad.
e. Paragraph 14. Mr. Walker strongly advised I take their offer. He
said there was a good chance that I would lose everything in the
litigation process plus be left with a hefty bill for the time of
witnesses who may be called on. Those were the options presented
tome.
f. Paragraph 15. The ramifications of taking the settlement was not
made clear. If I would have understood by doing that I eliminated
myself from getting retrained I would not have settled. Mr. Walker
made the comment that I should take some of the money to go
back to school. I went and got a lap top for going back to school. I
was very surprised and shocked when I learned because I settled I
was no longer able to get retrained. There is no way that those
ramifications were made clear to me. I feel cheated because I was
told I was going to be retrained and medical treatment would
continue. So far Medicare is paying for what medical care I am
able to receive due to my medical problems that the industrial
accident created. Nobody as made Liberty accountable. Mr.
9
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Walker stated he did not want to talk to my Dad and I believe he
did not return any phone calls to him.
g. Paragraph 16. I felt a lot of pressure to settle. I was advised by Mr.
Walker that the offer was more than generous. I was told that if I
didn't take the offer they would of offered much less down the
road and that I may get nothing at all. He advised me that I may
end up owing money, if I went through the litigation or hearing.
The time of year the settlement was presented to me gave it a sense,
of urgency. I was advised by Mr. Walker that Christmas and New
Years holiday would push a settlement out even further. I was very
stressed about the whole thing. Mr. Walker was advising me one
thing and my Dad was yelling and hollering at me to have Mr.
Walker call him or say it was okay for Mr. Walker to talk to him.
h. Paragraph 19. It is my belief that this issue came up more than
once. My Dad was trying to see if there was going to be anything
left after paying everything off for me to back to school. Mr.
Walker refused to make any contact with my Dad. I had a hard
time myself making contact with him. I spoke with his assistant
90% of the time. She got sideways with me as well when I tried to
get some clarification of this. Jenifer, Mr. Walker's assistant, was
10
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d(/

also informed about my bad memory and the confusion I had with
understanding and memory problems. I did not appreciate her
raising her voice with me.
1.

He would like to add that after reading Mr. Walker's affidavit that
he can't help but feel Mr. Walker did not give my case any time or
attention. I have a brain injury that affects my memory and it
seems that I can remember more about what took place than Mr.
Walker. It makes me sad that I never got the understanding of what
happened to me. I can only hope that one day doctors will be able
to do more for people that have a brain trauma or that insurance
companies will approve what a doctor prescribes.

DATED this 0<1' day of

75C~

J'-'.,y ,201l.

Starr Kelso
SUBSCRIBEI{ AND SWORN to before me the undersigned Notary Public on the
c9{f~ay of thLcl/
,201l.
)
;, J
J
(
'. j(L, ).~ I '-iKe f(', l ( cc:tAc)
NOTARY PUBLIC FOR IDAHO
l
L) 1
Residing at '/+;(f
f,L~ /L/ ....
My commission ~xpires: ,1'/1., /; 6:
7

11

I

SECOND AFFIDAVIT OF STARR KELSO

CERTIFICATE OF SERVICE: I certify that a copy was mailed on the z:1 day of
\J1It.'t ,2011 to the following:
I

KentW. Day
Attorney at Law
6213 Cloverdale Rd. Ste. 150
P.O. Box 6358
Boise, Idaho 83707-6358
Michael J. Walker
Attorney at Law
601 West Main, Suite 1212
SPokan~:gton 99201-0684

James Hannon
Attorney at Law
P.O. Box 3190
Coeur d' Alene, Idaho 83816

Starr Kelso
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BEFORE THE INDUSTRIAL COMMISSION OF THE STATE OF IDAHO

BENJAMIN MORRlS,

)
)

Claimant,

v.

)

IC 2006-525142

)
)

HAP TAYLOR & SONS, INC.,
Employer,
and
LIBERTY INSURANCE CORP.,
Surety,
Defendants.

)
ORDER DENYING
)
MOTION TO REVIEW LUMP
) SUM SETTLEMENT AGREEMENT
)
)
)
)
)
)

On July 11, 2011, Starr Kelso filed a Notice of Appearance informing the Commission
that he was now representing Claimant in the above entitled matter. The same day Mr. Kelso
filed a Motion to Review Lump Sum Settlement Agreement to Correct a Manifest Injustice
Pursuant to I.C. §72-719, or in the Alternative to Find Agreement Ambiguous and Order
Payment ofTTDs and Medical Care, and for a Review of the Attorney Fees Paid by Claimant
and Return as Deemed Equitable. The motion was supported by an Affidavit of Harold Dean
Morris, Affidavit of Starr Kelso, and a Memorandum of Law with 34 exhibits attached.
On July 19, 2011, Michael J. Walker, Claimant's prior counsel, filed an Affidavit of
Michael J. Walker in Response to Motion to Review Lump Sum Agreement. On July 22, 2011,
Defendants filed Defendants Objection to Motion to Review Lump Sum Settlement Agreement

ORDER DENYING MOTION TO REVIEW
LUMP SUM SETTLEMENT AGREEMENT - 1

and a Memorandum of Law in Support of Defendants' Objection to Motion to Set Aside the
LSSA.
On August 1,2011, Starr Kelso filed Claimant's reply to Liberty Northwest's Objection
to Motion to Review Lump Sum Settlement, as well as a Second Affidavit of Harold Dean
Morris and a Second Affidavit of Starr Kelso.
Claimant requests a hearing to determine whether a manifest injustice occurred with the
approval of the January 10, 2010 Lump Sum Settlement Agreement (LSSA). In particular,
Claimant alleges that he was unfit to sign the lump sum settlement agreement due to his
traumatic brain injury, that the amount of the lump sum settlement agreement is inadequate, that

Mr. Walker took attorney fees to which he was not entitled, and that the lump sum settlement
agreement is ambiguous in regards to time loss benefits relating future medical care for the
industrial injury.
Claimant requests review of an executed lump sum settlement agreement pursuant to
Idaho Code §72-719(3 ). Yet, Idaho Code §72-719(4) expressly states that "[ t]his section shall
not apply to a commutation of payments under section 72-404." Claimant cites no supporting
law for the proposition that the Commission has separate authority to review his settlement for a
perceived ambiguity or an alleged improper attorney fee award. Accordingly, the Commission
cannot review the lump sum settlement agreement executed by the parties to correct a perceived
manifest injustice.
A lump sum settlement agreement becomes a final decision when approved by the
Commission. Idaho Code §72-404; Davidson v. H.H. Keim Co., 110 Idaho 758, 718 P.2d 1196
(1986). In this case, no request for reconsideration was timely filed and a motion to correct a

ORDER DENYING MOTION TO REVIEW
LUMP SUM SETTLEMENT AGREEMENT - 2

manifest injustice is not applicable to lump sum settlement agreements pursuant to Idaho Code §
72-719(4).
Accordingly, Claimant's motions are DENIED.
IT IS SO ORDERED.
DATED this ~,--day of

O-V'eHlJ}tV, 2011.
INDUSTRIAL COMMISSION

ORDER DENYING MOTION TO REVIEW
LUMP SUM SETTLEMENT AGREEMENT - 3

CERTIFICATE OF SERVICE
I hereby certify that on !c;i- day of ~hC(i,dllV, 2011, a true and correct copy of the
foregoing ORDER DENYING MOTION TO REVIEW LUMP SUM SETTLEMENT
AGREEMENT was served by regular United States Mail upon each of the following:
STARR KELSO
PO BOX 1312
COEUR D'ALENE, ID 83816
KENT DAY
PO BOX 6358
BOISE ID 83707-6358
MICHAEL WALKER
601 WEST MAIN, SUITE 1212
SPOKANE, WA 99201-0684
JAMES HANNON
PO BOX 3190
COEUR D' ALENE, ID 83816

ORDER DENYING MOTION TO REVIEW
LUMP SUM SETTLEMENT AGREEMENT - 4
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ORIGINAL

STARR KELSO
Attorney at Law #2445
P.O. Box 1312
Coeur d' Alene, Idaho 83816
Tel: 208-765-3260
Fax: 208-6646261
Attorney for Claimant Morris

BEFORE THE INDUSTRlAL COMMISSION OF THE STATE OF IDAHO
BENJAMIN MORRIS,
Claimant,
I.C. NO.: 2006-525142
vs.
HAP TAYLOR & SONS, INC.
Employer,

MOTION TO SET ASIDE
LUMP SUM SETTLEMENT
AGREEMENT

and
LIBERTY INSURANCE CORP.,
Surety,
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COMES NOW the Claimant by and through his attorney, Starr Kelso?ttnd hWeby moves
the Commission to enter its Order setting aside the lump sum settlement agreement approved in
this matter by it on January 19,2010. In an effort to draw the attention of the Commission to the
manifest injustice of the agreement and allow it and the parties to correct the same a motion
seeking the Commission to review the agreement was previously filed. That did not occur and
thus this motion is required.
The basis of this motion is Title 72 of the Idaho Code, I.C. § 72-508, Idaho Industrial
Commission Judicial Rules of Practice and Procedure Rule and I.C. § 72-718 as set forth in the
Memorandum of Law filed herewith.
A hearing is requested.
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DATED

. 30th November, 201l.

~uJStarr Kelso, Attorney at Law

CERTIFICATE OF SERVICE: I certify that a copy was mailed on the 30
2011 to:
Kent W. Day
Attorney at Law
6213 Cloverdale Rd. Ste. 150
P.O. Box 6358
Boise, Idaho 83707-6358
Michael J. Walker
Attorney at Law
601 West Main, Suite 1212
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COMES NOW the Claimant by and through his attorney, Starr Kelso, an€t:herelWsubmits
this Memorandum of Law in support of Claimant's Motion to Set Aside the Lump Sum
Settlement Agreement in this matter approved by the Industrial Commission on January 19,
2010.
THE INDUSTRIAL COMMISSION'S STATUTORY AUTHORITY
Pursuant to I.C. § 72-508 the Industrial Commission has the authority to promulgate and
adopt reasonable rules and regulations for effecting the purposes of Title 72 of the Idaho Code.
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Once the Industrial Commission has promulgated and adopted rules and regulations said rules
and regulations are binding upon the Industrial Commission in its administration of Title 72.
Pursuant to its authority the Industrial Commission promulgated and adopted Judicial
Rules of Practice and Procedure. ICJRP&P 18 sets forth the Industrial Commission's rules
applicable to its review and approval or rejection of proposed lump sum settlement agreements
entered into by the parties and submitted to it for consideration.
In order for the Industrial Commission to review any proposed lump sum settlement, to
ensure that it has the minimum necessary information on which it can make a determination as to
whether or not the proposal is in the best interest of all parties. I.C. § 72-508 and ICJRP&P Rule
18 require the parties to submit certain specific information within the proposal.
RULE 18.
LUMP SUM SETTLEMENT AGREEMENTS
C. Requirements.

To ensure the Commission has information on which a determination can be made, the
Commission requires the parties to submit the following information and serve a copy on each of
the parties:

"1. Text of the terms of settlement, which shall include [emphasis added] ...
c. Claimant's current medical and employment status."
THE INDUSTRIAL COMMISSION'S APPRO VAL OF THE PROPOSED
LUMP SUM SETTLEMENT VIOLATED THE WORKER'S COMPENSATION
ACT AND IS THEREFORE VOID
I.C. § 72-404 applies to all agreements presented to it that attempt to discharge the liability
of the employer for compensation, in whole or part, by the payment of one or more lump sums.
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ICJRP&P Rule 18 likewise applies to all such proposals. They both applied to the proposal
submitted to the Industrial Commission in this matter.
A reading of the settlement proposal in this matter, as approved by the Industrial
Commission, reveals that its text does not include the "Claimant's current medical and
employment status" as specifically required by I.C. § 72-508 and ICJRP&P Rule 18.
The Idaho Supreme Court's decision in Wernecke v. S1. Maries Joint School Dis1. No.
401, 147 Idaho 277, 207 P. 3d 1008 (2009), mandates that the Industrial Commission
scrupulously adhere to the requirements of Idaho Code and its own rules in considering proposed
settlement agreements. In Wernecke the Supreme Court held that the Industrial Commission
erred "by approving an agreement that [when it's text] clearly failed to contain the requisite
elements." The text of the lump sum settlement in this matter clearly fails to contain the requisite
elements of the Claimant's current medical and employment status. As the Supreme Court noted,
"the Commission plays a gatekeeper role and must scrupulously perform that function." In
approving the proposed settlement in this matter the Industrial Commission failed to
scrupulously adhere to I.C. § 72-508 and its own Rule 18. The Industrial Commission's pro
forma statement in its Order of Approval asserts that the stipulation and agreement "having duly
and regularly come before this Commission" is erroneous on its face. Without text documenting
"Claimant's current medical and employment status" the proposed settlement was not "duly"
before the Industrial Commission.

It is indisputable that the proposed agreement does not

contain text setting forth Claimant's current medical and employment status as specifically
required by Rule 18. Without this specific mandatory minimum information specifically set forth
in the text of the proposed settlement as presented to the Industrial Commission, as a matter of
law, it lacked the required and essential minimum information necessary for the Industrial
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Commission to approve the proposed settlement. Without this textual information the Industrial
Commission, as a matter of law, did not have a basis to determine to whether or not the proposed
agreement was "in the best interest" of the Claimant.
Without the essential textual information regarding Claimant's current medical and
employment status being set forth in the proposed settlement agreement the Industrial
Commission lacked any authority under

I.e.

§72-508 to approve the settlement agreement

submitted to it in this matter. The Industrial Commission's order purporting to approve the
settlement proposal is void. See Wernecke.

It is unknown to undersigned counsel whether or not the Industrial Commission was
provided a copy of any current medical or employment status information outside of the
proposed agreement. If such information was provided to the Industrial Commission outside of
the settlement proposal's text, it was information that was not served on Claimant for him to
view and consider.

It is unknown whether or not a copy of the report of Dr. Lyons and Dr. Beaver regarding
permanent partial impairment, that is referenced at page 6 of the proposed settlement, was
provided to the Industrial Commission. If a copy was provided to the Industrial Commission it
should have immediately recognized that the evaluation was prepared over two years earlier, on
December 2,2008, and certainly was not under any definition current.
It is also unknown whether or not the Industrial Commission was provided a copy of

Claimant's medical records subsequent to December 2, 2008 and through its approval of the
agreement on January 19, 2010. If copies of Claimant's current medical records had been
provided to the Industrial Commission it would have seen that on March 12, 2009, Dr. Karen
Stanek, Claimant's treating physician stated "No" when asked whether she agreed that Claimant
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was at maximum medical improvement.

Exhibit A. Later, on August 8, 2009, Dr. Stanek

reported that the 'STAR' program referral from her was so that Claimant would receive "a
multidisciplinary program to address his headaches, neck pain, TMJ, deconditioning, assistance
within diabetic management, psychological issues including the anger he is experiencing, and
nutrition/weight loss." Dr. Stanek was "disappointed" that "the program ... basically dismissed
him." On that same date Dr. Stanek prescribed medical care for Claimant consisting of
Botulinum Toxin treatment, a vision evaluation to address vision changes and photophobia, and
psychological counseling to address his chronic pain issues, depression, anxiety, and anger.
Exhibit B. Claimant followed up with Dr. Stanek for treatment on November 13,2009. Exhibit

C. He was treated again on November 25, 2009 and on January 15,2010, just four days before
the Industrial Commissions approval. Exhibit D. The most "current" medical record at the time
of the Industrial Commission's consideration of the proposed settlement agreement would have
been the record of the January 15 th examination of Claimant by Dr. Stanek. On that date Dr.
Stanek referral Claimant to the SLRI Pain Clinic for a comprehensive program to facilitate a
return to work. Exhibit D. If copies of these records were provided to the Industrial Commission
it should have immediately recognized the Claimant was not medically stable, or at least it
should have investigated and required further "current" information before considering the
proposed settlement.
Clearly at the time of the Industrial Commission's approval of the proposal on January 19th
the Claimant was still undergoing medical care for his industrial accident and injuries.
It is unknown whether or not the Industrial Commission had any information provided to it

regarding Claimant's current work status. The January 15 th examination by Dr. Stanek clearly
reflects that Claimant requires further medical care before he would even be in a position to
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return to any work. Additionally the report of Dan W. Brownell of December 15, 2009, barely a
month before the proposal was approved by the Industrial Commission, records that there was
"no resolve to the claimant's need for psychological and vocational assistance," that Claimant
"has been made eligible for SSDI benefits under the disability guidelines" and that Claimant is
"also eligible for IDVR services under their disability guidelines." Mr. Brownell's report further
states that, "1 highly recommend, as has his treating physician, that the claimant be involved in a
sheltered employment placement with a job coach assigned; along with a work hardening
program in order for this case to resolve successfully." Exhibit E. If copies of these records were
provided to the Industrial Commission it should have immediately recognized the Claimant was
not employed and required ongoing and significant assistance for him to get to a point where he
could begin to search out employed in some type of job.
As Commissioner Maynard stated in his dissenting OpllllOn

1ll

Wernecke, I.C. No.

15000083, the Commission in the proper execution of its statutory duties is to "consider the
underlying merits ofthe Claimant's claims when making its statutorily required determination as
to whether the settlement agreement is in the best interest of all parties." Without "preliminary
inquiry" into the merits of the claim, based upon at least the information is specifically required
to be provided to it regarding Claimant's current medical and employment status, the
"Commission cannot properly judge whether an injured worker is surrendering a strong claim for
too small a settlement." Commissioner Maynard's words were echoed by the Supreme Court
when its quoted 8 Arthur Larson, Larson's Workers' Compensation Law § 132.04[2] (2008).
The Board's job "is to ensure that those with truly compensable claims get full compensation."
If the Industrial Commission had the required information detailing Claimant's current
medical and employment status, it is inconceivable to undersigned counsel that it would have, or
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could have, determined that the settlement proposal was in the "best interest" of Claimant. The
Claimant suffered serious and life altering injuries, including a severe closed head injury, and his
prospects for returning to any employment, based upon "current" medical records and
employment possibilities projections were bleak at best. The proposed settlement only provided
him with permanent disability benefits, prorated over the rest of his life, in the sum of $69.92 per
month.
The Industrial Commission did not scrupulously perform its statutory obligation in
considering the proposed settlement. The Industrial Commission's order, purporting to approve
the proposed settlement agreement, is void.
THE ORDER APPROVING THE PROPOSED LUMP SUM SETTLEMENT
SHOULD BE SET ASIDE, VACATED AND DECLARED NULL AND VOID
ON THE GROUND OF CONSTRUCTIVE FRAUD
Should the Industrial Commission determine that its order approving the proposed
settlement agreement is not void, the Industrial Commission should order that the lump sum
settlement be set aside on the ground of fraud pursuant to

I.e. § 72-718. See Harmon v. Lute's

Construction Company, Inc., 112 Idaho 291, 732 P. 2d 260 (1986).
Fraud may be either actual or constructive. Id. at 294. Counsel for Claimant has not
located any Idaho Supreme Court decision limiting the applicable fraud under I.C. § 72-718 to
fraud committed by the employer/surety. I.C. § 72-718 does not contain words of limitation in
that regard.
Constructive fraud exists when there has been a breach of a duty arising from a
relationship of trust and confidence, as in a fiduciary duty. One example of such a relationship
from which the law will impose a fiduciary obligation on the parties include an attorney and
client. Gray v. Tri-Way Const. Services, Inc., 147 Idaho 378, 210 P. 3d 63,71 (2009). The Idaho
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Supreme Court instructed in Gray that "the gist of a constructive fraud finding is to avoid the
need to prove intent (i.e., knowledge of falsity or intent to induce reliance) [under the elements
required to prove actual fraud], since it is inferred directly from the relationship and the breach.
Under constructive fraud, once it is proven that there has been a breach of duty arising
from a relationship of trust and confidence, the Claimant is not required to prove (1) the
speaker's knowledge of the falsity regarding the statement or representation of fact, or (2) the
speaker's intent that the hearer rely on the statement or representation of fact, to sustain a claim
of constructive fraud. Id. at 71. Under a claim of constructive fraud seven of the nine elements
of actual fraud must be proven in order to establish constructive fraud. The elements of
constructive fraud present in this case, with the prima facie proof thereof already before the
Industrial Commission as contained in the affidavits of the undersigned counsel and Claimant's
father which were previously filed with the Industrial Commission, are as follows:
1. a statement or a representation of fact:
Claimant's attorney advised him that the settlement offer was" more than generous"
and "very generous."
Claimant's attorney advised him that he would not get any more money from the
employer/surety than the amount of the settlement offer.
Claimant's attorney advised him there was a good chance that he would lose everything
in the litigation process plus be left with a hefty bill for the time of witnesses who may
be called to testify.
Claimant's attorney advised him that that he would have enough money to be retrained.
2. its falsity;
Under no circumstances was the lump sum actually received by Claimant, purporting to
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represent prorated payments of $15.73 per week [$69.92 per month], over
Claimant's expected lifetime, "more than generous" or "very generous."
Under the facts and circumstances of Claimant injuries, and the ongoing nature of his
medical care, the amount of the settlement offer was not anywhere near to the amount
of benefits that Claimant would receive over his expected lifetime if he was unable, as
he has been and continues to be unable, to return to any work. Additionally the medical
records reflect it is doubtful that all of Claimant's impairments were even assessed or
rated.
Under no circumstance would the Claimant lose everything in the litigation process and
be left with a hefty bill.
Under no circumstances was the amount of money received by Claimant sufficient to
provide him retraining in a job that he could perform.
3. its materiality;
All of the above representations made by Claimant's prior attorney to him were the
basis for Claimant's agreement to sign the settlement proposal.
4. the hearer's ignorance of the falsity of the statement;
The Claimant had no basis, or ability to determine the truth or falsity of the
representations made to him by his prior attorney regarding the settlement offer.
5. reliance by the hearer;
The Claimant did, and had to, rely upon the representations of his attorney.
6. the hearer's justifiable reliance;
The Claimant's reliance upon his attorney, experienced in Idaho's worker's
compensation system, was justified.
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7. resultant injury.
The Claimant, was referred to the SLRI Pain Clinic for a comprehensive program, just
four (4) days prior to the Industrial Commissions consideration of the proposed
settlement, to facilitate a return to work. Dan Brownell stated, barely a month before the
proposal was approved by the Industrial Commission, that there was "no resolve to the
claimant's need for psychological and vocational assistance," that Claimant "has been
made eligible for SSDI benefits under the disability guidelines" and that Claimant is
"also eligible for IDVR services under their disability guidelines." The Claimant
suffered the loss of his statutory right to receive retraining and, if that proved
unsuccessful, to receive statutory permanent total disability benefits for his lifetime.
CONCLUSION
It was hoped that the settlement agreement would be reviewed by the employer/surety and

the Industrial Commission in light of the facts and circumstances, as presented in the Claimant's
Motion to Review, and equity served. The Industrial Commission apparently believing it was
constrained in its ability to retroactively correct a manifest injustice to Claimant,

and the

employer/surety's vigorously arguing against taking such a voluntary action, has required that
this Motion to Set Aside the Lump Sum Settlement Agreement be filed. The Industrial
Commission's approval of the settlement agreement in this matter was without authority under
Title 72 and its own Rule 18. The Industrial Commission's order purporting to approve the
settlement is void.
If the Industrial Commission determines, despite the absence of any text in the agreement
setting forth the Claimant's current medical and employment status, that its order is not void, the
Claimant requests a hearing to establish through testimony and documentary evidence the
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presence of constructive fraud in the advice and counsel provided to Claimant by his prior
attorney that led him to sign the manifestly unjust settlement proposal.
DATED t . ,30th day of November, 2011.

l~
Starr Kelso, Attorney at Law

th

CERTIFICATE OF SERVICE: I certify that a copy was mailed on the 30 day of November,
2011 to:
Kent W. Day
Attorney at Law
6213 Cloverdale Rd. Ste. 150
P.O. Box 6358
Boise, Idaho 83707-6358
Michael J. Walker
Attorney at Law
601 West Main, Suite 1212
Spokane, Washington 99201-0684
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Starr Kelso
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NW Medical Rehabilitation
1315 N. Division
Spokane, WA 99202
Phone: 509-624-0908

Fax: 509-459-0881

DATE: 03/12/2009

RE:

Benjamin D Morris

DOB:

Michael J. Walker
At. torney at Law
601 ~I. Main
Suite 1212
Spokane, WA 99201-0684
Dear Mr. Walker:
1 apulogize for thc delay in response to your 12-06-08 letter
req\lesting the fullowing :cnformation:
1. Has he reached maximum medical improvement?
No. In my opinion he still has issues from his industrial injury thar:.
fteed to be addressed if he is to be successful in returning to work.
This includes:
A. Teaching him compensatory techniques to manage his headache
pain. ThlS could be through a pain clinic or with neuropsychological
counseling with biofeedback.
B. Not related to industrial accident, but he must be seen by a
PCP to manage his high blood sugars, "Ihieh could be caus ing hi.s feeling
of malaise and fatigue.
c. H8 n~eds an objective evaluation by a dentist with expertise in
Tt-kl conditions. He has had t\\'o e,.ral'..lati.ons, each of ';Jhlch conflict Iriith
each other in opinion. He has complained of jaw pain since his injury
without any type of treatment to focus on resolution of the issue.
2. Do you concur with reco!lunenciation for Tl'lJ evalui:1tion? Yes.
3. I ag::ee that he falls into Class 1 for his traumatic brain injury,
however Class 1 Calegory is 1-14% impairment whole person not 1-10%.
Since he did not have a pre-existing condition and he sustained
problems \,it.h rerson3.lit.y changes, feelings of anger, being
overwhelmed, as well as difficulty with follow through, I would give
him 10 versus 5i .
. H_c hilS chrcnic pCJ.in and spasm i0 his neck, as \O-Iell as headaches, which
vJe~~-e;'..:iudeci_· ACcord.rng to "S-sction S"Ci orr-page 584, ·he\r."ould falL.int.o

the mild caLegory for pain, which would add an additional 3%. If a pain
clinic is approved, this may indeed remove the chronic pain rating.
!

agree wlth the raLing [or PTSD.

The:ce£ore ut.l2.izing the
10+5=15'1, + 3=18'1 versus

combined 'lalucs tiO>ble of the ,r>.HA Guideline,
10';, he "iould qualify for an 18'1. "Ihole person
Lmpairm~nt rating related to the industrial accident of 10-18 06 and
nQ~ lO~. Also any impairment related to the TMJ would need to be added.

Ex'
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Page2or2 Name: BenJamin D I'Jon-is 008: 07/2411976

Date: 03112/2009

4. I agree with the work restrictions recommended by Dr. Beaver and Dr.
Lyons. In addition, he should be limited to light moderate to light
duty work because of neck and headache pain. I also feel he should be
restricted from high pressure jobs as this will create anXiety and
decompensation.
If you have any further questions, please do not hesitate to call my
office at 509-624-0908.
Sincerely,

Karen

AS------

NW Medical Rehabilitation
1315 N. Division
Spokane, WA 99202
Phone: 599..6244J908
Fax: 509459"[)881

C>ATE: 08102J2009
RE: 8cnjQ\in D Mcrris
DO
Ann~tte

YorgGSOn, Case Manager
Uberty Northwest
Fax, 1-800-256":3856

beor Ms. Yorgasan:
I' am in receipt of the reporn from the two day e.valuatiOJ\ performed in Mcy
at Sf. Alphonsus RehGbifitati«l in Boise. I om in 49f"Um~ with the maJority
of the tvGlu4tions OJid opinions of Dr. Robert Calhoun. Peggy Wilson, end Dr.
Ke.vin Krafft. however I 41\\ very disoppoin1'ed that the original intent of my
refemll to the STAR program wns not odd~.

prrogNlm. I W(LS
weil o.wore of his prObable symptom magniflc.ation, physical eopClbilitles in ,clinic (
deprcuion, o.nd jack of motiv.a'tlon to recover. /lAy intentlon was for Ben to be
involVed in 4 multidisciplinary program t() address his headccnes, neck pain,
TMJ. deconditioningl QSS,i$t"once witkin diabetic management, psychol·ogieal

When I requested outhorization for Ben t~ participate in this

'()$$.

issues including the. <U'Iger he is ~rieneing. nnd nutrition/weight
I take
i_e with the evaiuators Q. Jmi"9 #tot Ben would ~ unsucca:sfut in the
program so they basically di$mi'sSf.<i him. ~n is stiU not back to work and

oothing

has been gained.

I have inclUded

Q

(:opy of my lost dictation for' your re'Vfe.w. I <1m requesting

the following:
1. Botulinum Toxitt to redUC4 the. neck and shou:lc1er muscle sPQ$ms that have
foiled 1'0 respond to other modalitfe$ i~luding pharmacology pnysiCd.1 the.rcpy.
or ~ theN.lPY. Ben ka$ ~ weU in the past to Trigger point
InJtctiOM u$ing Udocalne. but qnfortuna.tely rt fs Q very short acting mealedtion .
ThercfO!'e' I am re.eomtnending -4 treatments with Bofufinum Toxin. which wm
provick up to 90 days of relief for each tr£«tme:nt. I <mticipak that thi$ in
eonjunction with neck <md shoulder exercises that he has already been shown in
physIcal therapy will aUOW' strengthening of the weak muscle$ during th~
cffkflCY of the Botulinum Toxin to facilitate muscle baJOJ'ICe oru::e the
medication wears off . . This may in effect help to reduct: or resolve hi.s
head,aehes andneek pain.
I

Page 2 of2 Name: Be.r::.jaml.n

D Morris DOB:

Date: OS/H/200.9

2. Vision eheck in N!;S~ to his ccmplaint of vision dt(l~ c.11d photophohic
sinee his inJury.

3. Psychological eounseUng to addres::: his chromc pcin issues, depression,
omcie1y. end anger.
The requested treatments need net pre-empt v«!o.tiono.l retu:tbJUtatiott which
leads me to my next topic of discu$SifJfl. It has come to my attention thot
th~ has been a conflict of interest with his etlrl"ent counselor, Roy M.urdoc.:k
end Ben
no longer woT'k with him. Ben nQ$ roe-mablished, (\ working
reiotionship with Don BrowneU to continue «::<plaring sujf<:1b.~ work possibilitiu.

wi"

PIe4se cuthQriU. my requests (1$ outlined cbove. Should you require,oadinonoJ
assi$fQllC;e M' informdtion p~ease contact my office at 509-624-0908 within 30
wortdflg d-ays. I look forward to hearing from yoo.
Sincerely,

KAS!blm

Benjamin f\.·Iorris
Recommendations: Admit him to a rehabilitation program that will address all of his issues (frequent
headaches, neck pain. TMJ. deconditioning, Diabetic management. nutrition and weight loss.
psychological counseling to address depression. anger and coping skiEs). Anticipate that he should be
ready to rransition to vocational rehabilitation to assess suitable employment followed by successful
wansition to the work force.
511912009
Peggy S. Wilson, PT
Purpose: FCE
Recommendations: He is nm a candidate for Work-Star Program. He demonstrated the ability to currently
function at his pre-injury work level (Very Heavy)
5/1912009
Roben F. Calhoun, PhD, Psychology
Purpose: Psychological Pain Evaluation
Recommendations: The prognosis is very poor as far as Mr. Morris benefitting from and moving forward
functionally in the Work Star Program due to the aforementioned psychologicai and behavioral factors
impacting his pain problem and current state of debilitation. He remains at high risk for showing
subjective cognitive and physical symptoms. which are out of proponion of the objective medical
findings.
5/19(2009
Kevin R Kraft. MD. Physical Medicine and Rehabilitation
Purpose: E\'aluation
Current MedicmionslDME: EndoceL
Assessment: Mr. Morris was diagnosed as sip TBI: complaint of headaches; neck pain; sleep disturbance:
symptom magnification; employment instability; deconditioning; and diabetes mellitus.
Recommendations: QUOta based work hardening assessment and physical therapy. Neuropsychology
assessment and review with his regards to histOry of TEl and reponed PTSD. Consider anti.depressant
medications.
5/2012009
Unknown Physician. Boise Physical Medicine & Rehabilitation Clinic
Purpose: Impairment Rating
Recommendations: MMI with 6% WP!. He should avoid unprotected heights. No funher treatment is
required.
7/J512009
Kevin R. Kraft. MD. Physical Medicine and Rehabilitation
Purpose: Correspondence
Recommendations: He is nOt restricted to 100 pounds lifting.

->

**1 1113/2009
Karen Stanek. MD, PhD, Physical Medicine and Rehabilitation
Purpose: Follow up
Current MedicationsIDME: Percocet IO-3:!:5mg TID per taper insrructions; Methocarbamol 750mg bid:
Fioricet-Codeine 30-50-3:25-40mg q4-6h as needed
Assessment: Mr. Morris was diagnosed'with history of mild brain injury; history of whiplash; unresolved
TMJ: hyposomnia; post concussive syndrome; depression with anxiety; diabetes; chronic neck pain and
spasms: chronic headaches: nightmares: dizziness; and possible acute withdrawal symptoms.
Recommendations: Rx for glucometer. lanceLS. and testS strips. Stay with family and observed over the
next three days. Not to drive over next three days. Increase water intake. Rx for 3 Valium 5mg qhs. Call
On Monday_ Urine sample obtained for toxicology screen. Follow up on 1111 7!1009 for repeat Botulinum
Toxin A injections if stable.
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'" 11125/2009
Karen Stanek, tvill, PhD, Physical Medicine and Rehabilitation
Purpose: Follow up
Current MedicationslDME: Prevacid 30mg I po qd; Percocet lO-32:Smg TID per taper inSl.J1JCLions;
Methocarbamol 750mg bid; Fioricet-Codeine 30-S0-325-40mg q4-6h as needed: Diazepam 5mg .v -1 tab
at qhs pm: Lexapro IOmg qd
Assessment: Mr. Morris was diagnosed with history of mild brain injury; history of whiplash; unresolved
TMJ; poSt concussive syndrome; depression with anxiety; diabetes; chronic neck pain and spasms;
chronic headaches; nightmares; and dizziness,
Recommendations: Discominue Percocet, Methocarbamol, Buspar, Prazosin and Fioricee Continue
Lexapro and Prevacid, one tablet each per day. Follow up in I month.
**lI15120)0
Karen Stanek, MD, PhD, Physical Medicine and Rehabilitation
Purpose: Follow up
Current MedicationslDME: Prevacid 30mg I po qd: Lexapro lOmg qd
Assessment: Mr. Morris was diagnosed with history of mild brain injury; history of whiplash; unresolved
TMJ; post concussive syndrome; depreSSion with anxiery; diabetes; chronic neck pain and spasms:
chronic headaches; nightmares; and dizziness.
RL Refer for SLRI Pain Clinic for comprehensive program to faci1itate return to work. Refer to ENT.
Increase Lexapro to 20mg qd. Follow up on 2126/20 I O.
**212611010
Karen Stanek, tvill, PhD, Physical Medicine and Rehabilitation
Purpose: Follow up
Assessment: Mr. Morris was diagnosed with history of mild brain injury; hisrory of whipJash: unresolved
TMJ: post concussive syndrome; depression with anxiery; diabetes: chronic neck pain and spasms:
chronic headaches; nightmares; and dizziness.
Recommendations: Referral to Dr. Watanabe for cervical steroid epidural injections. Continue with
Roxanne at Idaho DVR. Folio",' up on 4/1612010.
"'"'31I 212010
Karen Stanek, MD. PhD, Physical Medicine and Rehabilitation
Purpose: Correspondence
Recommendations: Referral to Dr. Watanabe for epidural steroid injections into the neck.

Pre-Existing & Unrelated Conditions:
Aliergidlntolerant to Trazodone, SeroqueL Codeine, Hydrocodone, questionable antibiotic and Ambien
(12/512007)
Hypertension (513012008)
Diabetes (911512008)
Smokes 20 cigarertes per day (511912009)
Acid reflux disease
Asthma
Possible bipolar disorder
Current Functional Status:
As of Sfl9n009, per Ms. Wilson. Benjamin Morris has the ability
very heavy.

10

function at his pre-injury work level.

As of 51201.2009, Benjamin Morris was judged to be at MMI with a 6% WPI.

7

&D

:u::zu=
Dan W. Brownell
Vocational Rehabilitation Consultant
35 years experience - over 3,000 cases
402 South Corbin Road
Post Falls, ID 83854
Telephone - 208.640.6807
Email: DMBrownell@Roadrunner.com

Summary Report of Employability
12i15i09

Claimant:
SSN:
Claimant Contact Number:
Address:
LocationlLMS Area:
Date of Birth:
Date of Injury:
Employer:
Wage

Occupation:

Ben Morris
208-277-5505
550 Unit A Hydro Place, Post Falls, Idaho 83854
Coeur d'Alene, Post Falls, Hayden; Idaho
10118/2006
Norms Utility Contracting
$14.00lhr.
Laborer

Nature of Injuries:
On 10/18/2006 claimant was hit on the occipital head region by 25-1b. boulder, sustained
loss of consciousness and subsequent traumatic brain injury, ongoing headaches, neck
pain, dizziness, loss of memory and cognitive deficits; residual anger management
Issues.

This employability report was conducted in response to a request for a vocational
assessment. This report includes a professional assessment of future vocational
abilities/disabilities and any residual deficits, as they relate to the specific injury. I
carefully considered the effects of the injury on the claimant's ability to obtain and keep
competitive employment. I also took into account long-term abilities for future earning
capacity. This evaluation is conducted in the same manner as widely accepted by
professionals in the field of vocational rehabilitation and vocational consulting practices.
This report does not include retyping medical/vocational reports that are readily
available to the parties of the claim.
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/1'is (continued)

The medical, technical and vocational records and correspondence utilized and relied on
for this evaluation included:
Medical Records:
Dr. Karen A Stanek, MD
Dr. Nickol, MD
Dr. Horan, MD
Dr. Krafft, MD
Dr. Daniel Hayes, MD
Dr. Craig Beaver, MD; Dr. George Lyons, MD; Dr. Calhoun, MD;
Dr. Craig Stevens, MD; Dr. Ludwig, MD; Dr. Crow, Dentist;
Dirk Baird, PT; Ruben Brtter, Speech Therapist; Dr. Beaton, 1\1D
h

V ocational Records and Resources:
Idaho Industrial Commission Rehabilitation Division - The entire case file was
acquired, including all interviews and detailed work history with yearly wage
earnings concerning Ben Morris.
Handbook for Analyzing Jobs (R.i\.J)
Dictionary of Occupational Titles (DOT)
Idaho Occupational Employment and Wage Survey with Market Survey Area
(MSA) and Standard Occupations Classifications (SOC) coded occupations
inclusive of numbers of employed workers and current wage rates
E-CIS System inclusive of all listed job openings available in claimant's LMA
Report from Bob Cornell, Vocational Evaluator
Contacts and Correspondence:
Direct consultation with claimant concerning his present physical capabilities,
employment status, activities of daily living, and verification of records.

Consultation with claimant's attorney, Mike Walker, acquisition of records and
reports.

Physical and Psychological Functional Capabilities:
Physical and psychological capacities are very significant when you consider various
types of work and work requirements when trying to place a claimant into a competitive
job. Functionallimitatiol1s are based upon medical and subjective information. The
claimant has not had the opportunity of a full Functional Capacities Evaluation.
Medical Information:
The most up-to-date and relative description of the claimant's functional
capabilities is through his attending Physician, Dr. Karen Stanek. The claimant
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continues to be involved in treatment and continues with anti-depressant
medications. Dr. Stanek has stated that the recent STAR program was not
helpful to the claimant and the two day evaluation did not prove how the claimant
would perform in an 8-hour day/40-hour week job position. Additionally, the
program did not successfully address the claimant's ongoing headaches, neck pain,
TMJ, deconditioning, assistance with diabetic management, nutrition/weight loss,
psychological issues including anger management. The evaluators at STAR
dismissed the claimant and the claimant has still not returned to employment.
Noted is the fact that the claimant still has sleep challenges, severe headaches,
problems with anger management, loss of memory and cognitive abilities. He
should not return to his previous type of employment and should avoid climbing
anri llnnr()t.:>('h::.(l
.... '-'.,; ...... ...... ...J"-" -
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Subjective Information:
I interviewed the claimant on 12/15/09 in order to update his current subjective
physical capabilities and ADL activities. Also present at the meeting was the
claimant's roommate, Mr. Chris Corcoran, a long-term friend who also verified the
claimant's observed abilities. The claimant states he sleeps sporadically at a
maximum of two hours, due to neck pain, headaches and bad dreams. He wakes
tired, irritable and unmotivated. He is short-tempered and stresses easily. He
does not like being around people and can only handle one topic of discussion at a
time. He dislikes talking on the phone. He frequently has temper outbursts.
Recently he lost his girlfriend, who he lived with. She worked as a psychiatric
aide and helped the claimant greatly until she could no longer deal with him. The
claimant related a recent incident where he tried to set up a bank account; he
became abrupt and abusive to the teller and stormed out of the bank. Chris, his
roommate, relates that the claimant forgets frequently, cannot handle stress, and
frustrates easily. Chris also relates that he does not see how the claimant could
be employed, as he does not get along with other people especially in groups.
Sunlight bothers the claimant and he spends a great deal of time closed in his
darkened room.
Educational Background:
This information is covered sufficiently in the ICRD files on record. The claimant is a
High School Graduate, however, he has lost his education recall due to TBI.
Vocational History:
This information is covered sufficiently in the I CRD files on record. The claimant has
transferable skills working as a Landscape Laborer.

Employability Evaluation and Recommendations:
Pag.e 3 of 4
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I have the fortunate experience of working on this case prior to my leaving the ICRD in
February 2009. Since my leaving, the case was worked on by ICRD consultant, Roy
Murdock. Recently there was a conflict between the claimant and Mr. Murdock and the
claimant's case was closed without placement and employment being accomplished. I
have recently been hired privately by the claimant and his attorney to give comment and
direction to this case. I met with the claimant and acquired updated information. This
case is an ongoing TEl with no resolve to the claimant's need for psychological and
vocational assistance. The claimant has been made eligible for SSDI benefits under the
disability gl..udelines. The claimant is also eligible for IDVR services under their
disability guidelines. The claimant cannot return to his time of injury employment nor
can he return to employment within his previous heavy-duty employment as a
Landscape Laborer, The claimant has interpersonal challenges with coworkers and
requires a non-stressful sheltered work environment. The claimant has an anger
management challenge that would affect his employability. I highly recommend, as has
his attending physician, that the claimant be involved in a sheltered employment
placement with a job coach assigned; along with a work hardening program in order for
this case to resolve successfully. I have proceeded to test this claimant and his
occupational profile against the competitive labor market, inclusive of DOL documented
labor market statistics and the most recent wage and hour employment report. The
claimant has incurred a significant loss of wages and loss of access to the competitive
labor market estimated to be at 50- 55% above his current listed PPD.
I am prepared to comment further in regards to the claimant's employability, if called
upon to do so.
Respectfully submitted by Dan Brownell.
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Michael J. Walker
Delay, Curran, Thompson,
Pontarolo & Walker, P.S.
601 W. Main Ave., Suite 1212
Spokane, W A 9920 1
(509) 455-9500
(509) 623-1446 (fax)

INDUS TRIAL COMMISSION

BEFORE THE IDAHO INDUSTRIAL CUMlv1lSSION
STATE OF IDAHO

)

Benjamin Morris

Claimant,
VS.

Hap Taylor & Sons
Employer,

and

Liberty Mutual
Surety,

Defendants.

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

IC No.: 06-525142

RESPONSE OF 1V[JCHAEL
J. WALKER TO MOTION
TO SET ASIDE LUMP
SUM AGREEMENT

)

COMES NOW Michael J. Walker, and DELAY, CURRAN, TH01v1PSON,
PONTAROLO & W ALKE~ P.S., and responds to Starr Kelso's "Motion to Set Aside

Lump Sum Settlement Agreement" received in this office on December 1, 2011.
The under;-;igned incorporates by reference the "Affidavit of Michael 1. Walker in

RESPONSE OF MICHAEL J. WALKER TO MOTION TO
SET ASIDE LUMP SUM: AGREE:tv1ENT " 1

Michael J. Walker
Delay, Curran, Thompson,
Pontarolo & Walker, P.S.
601 W. Main Ave., Suite 1212
Spokane, WA 99201
(509) 455-9500
(509) 623-1446 (fax)
BEFORE THE IDAHO INDUSTRIAL COMMISSION
STATE OF IDAHO
Benjamin Morris

)
)
Claimant,
)
)
)
vs.
)
)
Hap Taylor & Sons
)
)
Employer,
)
)
)
and
)
Liberty Mutual
)
)
Surety,
)
)
______=D=e=re=n=d=an=t=s.__________________)

IC No.: 06-525142
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J. WALKER TO MOTION
TO SET ASIDE LUMP
SUM AGREEMENT
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COMES NOW Michael J. Walker, and DELAY, CURRAN, THOMPSON,
PONTAROLO & WALKER, P.S., and responds to Starr Kelso's "Motion to Set Aside

Lump Sum Settlement Agreement" received in this office on December 1,2011.
The undersigned incorporates by reference the "Affidavit ofMichael J Walker in

RESPONSE OF MICHAEL J. WALKER TO MOTION TO
SET ASIDE LUMP SUM AGREEMENT -1

Response to Motion to Review Lump Sum Agreement" dated July 19, 2011, previously

filed with the Industrial Commission in this matter.
Attorney Kelso's pending motion is redundant to his "Motion to Review Lump Sum
Agreement" denied by the Industrial Commission in its November 1,2011 "Order
Denying Alation to Review Lump Sum Settlement Agreement." The Industrial

Commission was provided the relevant medical and vocational documentation (including
the vocational report by Dan Brownell), prior to its review and approval of the lump sum
settlement in this matter. Claimant likewise was provided a copy of these records. The
LSS agreement left medical benefits open and addressed only indemnity. Attorney Kelso
has provided no new medical or vocational reports/documents to support the assertion
that the settlement was "manifestly unjust." None of his contentions are provided under
oath.
From a personal perspective, Attorney Kelso's pending motion is nothing less than
offensive, unprofessional, and frivolous. His allegations of "Fraud" or "Constructive
Fraud" by the undersigned in dealing with the claimant are false and libelous. The
personal attacks by Starr Kelso should be rejected by the Industrial Commission, and all
references to "Fraud" and "Constructive Fraud" stricken from the record.
Dated this

~day of December, 2011.

J1hL-p~

MICHAELJ. WALKER

RESPONSE OF MICHAEL J. WALKER TO MOTION TO
SET ASIDE LUMP SUM AGREEMENT - 2

CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on the ~ay of December, 2011, I caused a true
copy of the foregoing Response of Michael 1. Walker to Motion to Set Aside Lump Sum
Agreement to be served by the method indicated below, and addressed to the following:
Starr Kelso
Attorney At Law
P.O. Box 1312
Coeilr D' l\.lene, ID 83816

Kent W. Day
Harmon, Whittier & Day
P.O. Box 6358
Boise, ID 83707-6358

James Hannon
Attorney at Law
P.O. Box3190
Coeur d' Alene, ID 83816

(X) U.S. Mail, Postage Prepaid
() Hand Delivered
() Overnight Mail
() Facsimiie

(X) U.S. Mail, Postage Prepaid
() Hand Delivered
() Overnight Mail
(X) Facsimile
(X) U.S. Mail, Postage Prepaid
() Hand Delivered
() Overnight Mail
() Facsimile

MICHAELJ. WALKER

RESPONSE OF MICHAEL J. WALKER TO MOTION TO
SET ASIDE LUMP SUM AGREEMENT - 3

/

Kent W. Day (ISB 4273)
LAW OFFICES OF HARMON & DAY
6213 N. Cloverdale Road, Ste. 150
P.O. Box 6358
Boise, 10 83707-6358
Telephone (208) 327-7566
Fax (800) 972-3213
Employees of the Uberty Mutual Group
Attorneys for Defendant

BEFORE THE INDUSTRIAL COMMISSION
OF THE STATE OF IDAHO
Benjamin Morris,
Claimant,
vs.
Hap Taylor & Sons,
Employer,
and
Liberty Insurance Corp.,
Surety,
Defendants.

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

I.C. No. 2006-525142

DEFENDANTS OBJECTION TO
MOTION TO SET ASIDE THE LUMP
SUM SETTLEMENT AGREEMENT
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COME NOW the Defendants, Hap Taylor & Sons and Liberty Insurance Corp., by
and through their attorney of record Kent W. Day, pursuant to I.C. § 72-718, I.C. § 72719 and the Judicial Rules and Practice of Procedure and Object to Claimant's Motion
to Set Aside Lump Sum Settlement Agreement.
Defendants object to the Motion to Set Aside the lump sum agreement approved
by the Industrial Commission on January 19, 2010, as no fraud has occurred and
principles of res judicata bar said agreement from being reopened. The Industrial

1 - DEFENDANTS OBJECTION TO MOTION TO SET ASIDE LUMP SUM ...

Commission previously denied the Motion to Review Lump Sum Settlement Agreement
as the "agreement becomes a final decision when approved by the Commission." I.C. §

72-404; Davidson v. H.H. Keirn Co., 110 Idaho 758, 718 P.2d 1196 (1986).

The

Industrial Commission fully reviewed the necessary and required information required to
be submitted with the Partial Lump Sum Agreement and based their final decision of
PPI and PPD benefits on Claimant's complete record as provided pursuant to statute.
See Response of Michael J. Walker date December 5,2011 filed herein.
Defendant's reiterate that the Lump Sum Agreement is not ambiguous or void as
it clearly states reasonable and necessary medical benefits causally related to the
October 18, 2006, injury will continue to be paid as well as reasonable time loss benefits
related to the same. Nor should the Partial Lump Sum Agreement be set aside on basis
of Claimant's allegation of constructive fraud. The Lump Sum Agreement fully and
finally settled the issues of indemnity benefits as related to PPD and PPI.
This Objection is supported by the Memorandum of Law filed herewith.
DATED this

q~

day of December, 2011.

LAW OFFICES OF HARMON & DAY

BY~L

t:fv-

Kent W. Day
Attorney for Defendants

2 - DEFENDANTS OBJECTION TO MOTION TO SET ASIDE LUMP SUM ...

CERTIFICATE OF SERVICE
I hereby certify that on the

_Gf_~_---_ _ day of December, 2011, I caused a copy

of the foregoing document to be served by first class mail, postage prepaid, upon the
following:

Starr Kelso, Esq.
Attorney at Law
P.O. Box 1312
Coeur d'Alene, 1083816
Michael J. Walker
Attorney at Law
601 W. Main, Suite 1212
Spokane, WA 99201

3 - DEFENDANTS OBJECTION TO MOTION TO SET ASIDE LUMP SUM ...

v

Kent W. Day (lSB 4273)
LAW OFFICES OF HARMON & DAY
6213 N. Cloverdale Road, Ste. 150
P.O. Box 6358
Boise, 10 83707-6358
Telephone (208) 327-7566
Fax (800) 972-3213
Employees of the Uberty Mutual Group
Attorneys for Defendant

BEFORE THE INDUSTRIAL COMMISSION
OF THE STATE OF IDAHO
Benjamin Morris,
Claimant,
vs.
Hap Taylor & Sons,
Employer,
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and
Liberty Insurance Corp.,
Surety,
Defendants.

»
~-

COMES NOW, Defendants Hap Taylor & Sons and Liberty Insurance Corp., by
and through their counsel of record, Kent W. Day, and submit the following
Memorandum of Law in Support of Defendants Objection to Motion to Set Aside LSA.
Under I.C. § 72-718, a Claimant has 20 days to file a timely request for
reconsideration.

The proper time for a Claimant to raise any issues regarding

settlement would be "during the settlement process or by way of a motion for rehearing
or reconsideration" as set forth in I.C. § 72-718. Drake v. State, 128 Idaho 880, 882,

1 - MEMORANDUM OF LAW IN SUPPORT OF DEFENDANT'S OBJECTION ...

920 P.2d 397, 399 (1996). Claimant has failed to meet the terms of either of these
proceedures previously established by the Court and such a failure "prohibits further
proceedings" regarding the approved Order. Id. Claimant waited 18 months to file any
motion regarding the approved settlement agreement. Prior to that time, not a single
form of notice was given to the Industrial Commission that Claimant had any issue or
discrepancy with the approved Lump Sum Agreement. Thus the Order became the final
judgment and decision by the Industrial Commission on this matter.
Claimant's prior Motions for Review have failed and thus Claimant's most recent
Motion is now essentially grasping at any other unfounded reason he can dream up to
re-examine the agreement. The current Motion to Set Aside the LSA filed by Claimant
should be denied after the Commission makes the appropriate Findings of Fact and
Conclusions of Law regarding Claimants new allegation of constructive fraud. See,
Limprecht v. Bybee, 76 Idaho 293, 281 P.2d 1047 (1955). Wernercke v. St. Maries Joint
School Dist. No. 401,147 Idaho 277,207 P.3d 1008 (2009) adds no new requirement to
the Commission's responsibilities in the context of Claimants allegation of constructive
fraud in the approval of the Partial Lump Sum Agreement. Defendants do not believe a
hearing is required for the Commission to make the necessary findings regarding these
new allegations.
DATED this

Cf~
I

day of December, 2011.
LAW OFFICES OF HARMON & DAY

/~KentW.

Day
Attorney for Defendants

2 - MEMORANDUM OF LAW IN SUPPORT OF DEFENDANT'S OBJECTION ...

CERTIFICATE OF SERVICE
I hereby certify that on the

q~

day of December, 2011, I caused a copy

of the foregoing document to be served by first class mail, postage prepaid, upon the
following:

Starr Kelso, Esq.
Attorney at Law
P.O. Box 1312
Coeur d'Alene, 10 83816
Michael J. Walker
Attorney at Law
601 W. Main, Suite 1212
Spokane, WA 99201

~entW.

Day

3 - MEMORANDUM OF LAW IN SUPPORT OF DEFENDANT'S OBJECTION ...
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STARR KELSO
AttOlney at Law #2445
P.O. Box 1312
Coeur d' Alene, Idaho 83816
Tel: 208-765-3260
Fax: 208-6646261
Attorney for Claimant Morris
BEFORE TIIE INDUSTRIAL COMMISSION OF THE STATE OF TDAHO
BENJAMIN MORRIS,
Claimant,
I.C. NO.: 2006-525142
VS.

HAP TAYLOR & SONS, INC.
Employer,
and

MOTION TO STAY TIME FOR
CLAIMANT'S REPLY TO
THE OBJECTION OF DEFENDANTS
AN]) CLAIMANT'S PRIOR
PRIOR COUNSEL TO CLAlMA.l\IT'S
MOTION TO SET ASIDE LSSA

LIBERTY INSURANCE CORP.,
Surety,
Defendants.
COMES NOW the Claimant by and through his attorney, Starr Kelso, and hereby moves
the Industrial Commission to stay the time for Claimant's Reply to the Obj ection of Defendants
and Claimant's Prior Counsel to Claimant's Motion to Set Aside the lump sum settlement
agreement approved by the Commission in this matter.
The basis of this motion is that both Defendants and Claimant's prior counsel have
represented and argued:
Defendants: The Industrial Commission reviewed the necessary and required information
required to be submitted with the Partial Lump Sum Agreement and based their final
decision of PPI and PPD benefits on Claimant's complete record as provided pursuant to
1 MOTION TO STAY TIME FOR CLAIMANT'S REPLY

12/14/2011 WED 20.56
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statute.
Prior counsel: The Industrial Commission was provided the relevant medical and
vocational documentation (including the vocational report by Dan Brownell), prior to its
review and approval ofthe lump sum settlement in this matter.
Undersigned counsel has sought, by letter dated December 14, 2011, a certified copy of all
documents that were presented to, and considered by, the Industrial Commission Commissioners
in conjunction with their review of the lump sum settlement agreement in this matter.
Additionally undersigned counsel is filing herewith a motion seeking a copy of all documents
that were presented to, and considered by, the Industrial Commission Commissioners in
conjunction with their review of the lump

SlU11

settlement agreement and a certification to that

effect.
Ln order to fuUy, and accurately address and respond, to these assertions of fact, not
supported by affidavit, it is necessary that Claimant's undersigned counsel be provided with a
copy of all the documents requested and a certification that the provided documents were all the
documents reviewed and considered by the Industrial Commission Commissioners in
conjunction with their review of the lump sum settlement proposal.
DATE~th ~ay of December, 2011.

~t4~
Starr Kelso, Attorney for Claimant Morris

CERTIFICATE OF SERVICE: I certify that a true and correct copy was faxed to Kent W. Day,
attorney for Defendants at 800-972-3213 and Michael J. Walker, attorney, at 509-623-1446 on
the 14th day of December, 2011.

~c.d2~

Starr Kelso

2 MOTION TO STAY TIME FOR CLAIMANT'S REPLY
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KELSO LAW OFEICE
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1621 N. THIRD STREET, SUITE 600
POST OFFICE BOX ).312
COEUR D' ALENE, ID 83816-1312
Telephone ;( 208)765-3260
FaCSimile ;( 208)664-6261
E-M~i1

STARR KELSO
Attorney at Law
"There are evil men, and mey are to be feared. However, the greatest evil

wr,

: starr.kelso@fronticr.com

•

all face

today is me indifference of good men!"

December 14,2011

Idaho Industrial Commission
Legal Departm~nl
Via Fa.x: 208-332-7558

RE: Morris v. Hap Taylor & Sons, Inc'/Liberty Northwest Ins. Corp.

I.e. No. 2006-525142
Dear Reader:
I represent Benjamin Morris who is the Claimant in the above referenced matter. On behalf of Mr.
Morris I request that Tbe provided with a certified copy of all documents that were presented to, and
considered by, the Industrial Commissioners in conjunction with their review of the Lump Sum
Settlement Agreement in this matter that was approved on January 19, 2010 and filed on January 22,
2010.

~

1J.' yours,

v----

tarr Kelso
Attorney at Law
c: Kent W. Day, attorney for Liberty Northwest Ins. Corp.
Michael J. Walk~r, attorney

~3
12/14/2011 WED 20: 58

[TX/RX NO 5728]

141 003

12/14/2 0 11

18:57 FAX

2088848281

KELSO UW OFFICE

~001/002

STARR KELSO
Attorney at Law #2445
P.O. Box 1312
Coeur d' Alene, Idaho 83816
Tel: 208-765-3260
Fax: 208-6646261
Attorney for Claimant Morris
BEFORE THE INDUSTRIAL COMMISSION OF THE STATE OF IDAHO
BENJAMIN MORRlS,
Claimant,
I.C. NO.: 2006-525142
VS.

HAP TAYLOR & SONS, INC.
Employer,
and

MOTION FOR CLAIMANT TO
BE PROVIDED A COPY OF
ALL DOCUMENTS PRESENTED
TO AND CONSIDERED BY
COMJ\.1ISSIONERS

LIBERTY INSURANCE CORP.,
Surety,
Defendants.
COMES NOW the Claimant by and through his attorney, Starr Kelso, and hereby nioves
the Industrial Commission for its Order granting Claimant's Motion to be provided a copy of all
documents presented to and considered by the Commissioners in conj Lmction with their review
of the lump sum settlement agreement in this matter and a certification to that effect.
The basis of this motion is that a copy of all documents requested and a certification that
the documents provided pursuant to the request were presented to and considered by the
CommissIoners in conjunction with their review of the lLUnp sum settlement agreement in this
matter is necessary in order that Claimant may fully and accurately respond to the assertions of

1 MOTION FOR CLAIMANT TO BE PROVIDED A COpy OF DOCUMENTS
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Defendants and Claimant's prior counsel made in response to Claimant'$ Motion to Set Aside

the Lump Sum Settlement.
DATED this 14th day of December, 2011.

~~~
Starr Kelso, Attorney for Claimant Morris
CERTIFICATE OF SERVICE: I certify that a true and correct copy was fa."Xed to Kent W. Day,
attorney for Defendants at 800-972-3213 and Michael J. Walker, attorney, at 509-623-1446 on
the 14th day of Decernber, 2011.

Starr Kelso

~c.d~

2 MOTION FOR CLAIMANT TO BE PROVIDED A COpy OF DOCUMENTS
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BEFORE THE INDUSTRIAL COMMISSION OF THE STATE OF IDAHO

BENJAMIN MORRlS,
Claimant,
v.
HAP TAYLOR & SONS, INC.,
Employer,
and
LIBERTY INSURANCE CORP.,
Surety,
Defendants.

)
)
)
)
)
)
)
)
)
)
)
)
)
)

IC 2006-525142

ORDER GRANTING
MOTION TO PROVIDE COPIES
AND GRANTING MOTION FOR
STAY OF TIME

FI LED

DEC 202011
INDUSTRIAL COMMISSION

On December 15,2011, Claimant filed a Motion for Claimant to be Provided a Copy of
All Documents Presented to and Considered by the Commissioners, and a Motion to Stay Time
for Claimant's Reply to the Objection of Defendants and Claimant's Prior Counsel to Claimant's
Motion to Set Aside LSSA.
Claimant requests copies of all documents considered by the Commissioners in the
approval of Claimant's January 2010 lump sum settlement agreement. Claimant further requests
a stay of time for filing his reply brief until he receives the requested copies.
The Commission will construe Claimant's motion as a records request and has attached
the records from the Commission's benefits file pertaining to the above entitled claim. As a
matter of course, when a lump sum settlement is submitted to the Commission, the entire

ORDER GRANTING MOTION TO PROVIDE COPIES
AND GRANTING MOTION FOR STAY OF TIME - 1

benefits file with the corresponding settlement is presented to the Commissioners for review.
Claimant will be granted an extension of time within which to file a reply brief.
Claimant's reply brief will be due within 10 days from the date of this order.
Accordingly, Claimant's motions are GRANTED.
IT IS SO ORDERED.
DATED this 1 d a y of

1)~ 2011.
INDUSTRIAL COMMISSION

Assistant Commission Secretary
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CERTIFICATE OF SERVICE

I hereby certify that on 7.0#\ day of 7)Ut;J;~20 11, a true and correct copy of the foregoing
ORDER GRANTING MOTION TO PROVIDE COPIES AND GRANTING MOTION
FOR STAY OF TIME was served by regular United States Mail upon each of the following:
STARR KELSO
PO BOX 1312
COEUR D'ALENE, ID 83816
KENT DAY
PO BOX 6358
BOISE ID 83707-6358
MICHAEL WALKER
601 WEST MAIN, SUITE 1212
SPOKANE, W A 99201-0684

~/I

///~
If V

ORDER GRANTING l\rl0TION TO PROVIDE COPIES
AND GRANTING MOTION FOR STAY OF TIME - 3

/
'
I
,

~ ~/
/

OFFoICE
STARR KELSO
Attorney at Law

N. THIRD STREET, SUITE 600
POST OFFICE BOX 1312
COEUR D' ALENE, ID 83816-1312
Telephone :( 208)765-3260
Facsimile :( 208)664-6261
E-Mail: starr.kelso@frontier.com

•

"There are evil men, and they are to be feared. However, the greatest evil we all face
today is the indifference of good men!"
L.J

November 4, 2011
Kent Day
Attorney at Law
P.O. Box 6358
Boise, Idaho 83707-6358

Additionally Via Fax: 800-972-3213
---

.

""-

RE: Benjamin Morris
Temporary Total Disability Benefits
I.C. No. 2006-525142
Dear Mr. Day:
The Lump Sum Settlement Agreement (LSSA) provides:
"Defendants agree to medical benefits and time loss benefits relating to any future
medical treatment that is causally related to the October 18,2006 injury." (p. 2)
As reflected in the exhibits to the motion seeking review of the LSSA, Mr. Morris has been
receiving ongoing medical care for his accident subsequent to the date of the approval of the
LSSA. Despite attempting, he has also been unable to return to work. It is demanded temporary
total disability benefits be immediately reinstated and the past due temporary total disability
benefits be paid to him retroactive.

m

yours,

ul"'--

S
Kelso
Attorney at Law
c: Benjamin Morris
Idaho Industrial Commission

Kent W. Day, ISS 4273
LAW OFFICES OF HARMON, WHITTIER & DAY
6213 N. Cloverdale Rd., Ste. 150
P.O. Box 6358
Boise, 10 83707-6358
Telephone (208) 327-7566
FAX (800) 972-3213

'< ,;

Employees of the Uberty Mutual Group

Attorney for Defendants

BEFORE THE INDUSTRIAL COMMISSION
OF THE STATE OF IDAHO

Benjamin Morris,
Claimant,
vs.
Hap Taylor & Sons, Inc.,
Employer,
and
Liberty Insurance Corp.,

)
)
)
)
)
)
)
)
)
)
)
)

I. C. No.: 2006-525142

STIPULATION AND AGREEMENT
OF PARTIAL LUMP SUM
DISCHARGE AND
ORDER OF APPROVAL AND
PARTIAL DISCHARGE

)
)

Surety,

)
)

Defendants.

)

)
)

In consideration of the premises and promises and covenants hereinafter set forth,
and subject to the above-entitled Commission's approval and Order of Discharge pursuant

-

thereto, and further pursuant to Idaho Code §§ 72-707 and 72-404, the above-entitled
parties hereby stipulate and agree in favor of the Claimant, Benjamin Morris, as hereinafter
set forth.
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I.
It is agreed that on or about October 18, 2006, the Claimant, Benjamin Morris, was
employed by Hap Taylor & Sons, Inc., in the County of Kootenai Idaho, and on the same
date the Claimant allegedly sustained an injury as a result of an industrial accident arising
out of and during the course of employment which he then had with the Defendant, Hap
Taylor & Sons, Inc. These injuries include, but are not necessarily limited to, closed head
injury, including a cervical strain, chronic neck pain, anxiety, PTSD, depression,
headaches, photophobia, vertigo, dizziness, chronic jaw pain, and TMJ.
All damages, disability, loss, expense and injury, past, present and future, in any
way resulting from or related to the alleged accident are finally settled and discharged by
this Agreement except that Defendants agree to medical benefits and time loss benefits
relating to any future medical treatment that is causally related to the October 18, 2006
injury. The parties agree that no additional permanent partial impairment and/or disability
benefits will be paid after approval of this lump sum agreement. This is the case whether
or not these damages, disability, loss or expense are now known, recognized or foreseen.
I/,

At all times herein mentioned, Liberty Insurance Corp. was the Surety of said
Employer under the Workers' Compensation Laws of the State of Idaho.
III.

Claimant contends, and Defendants deny, that the Defendants are liable for all of
the medical expenses and compensation pursuant to the Workers' Compensation Laws of
the State of Idaho as a result of injury sustained from said alleged industrial accident. It is
Defendants' contention that disputes exist in this claim concerning the nature and extent of
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injuries, the cause and extent of Claimant's permanent impairment and disability,
entitlement to temporary partial and total disability benefits and probable amount of future
medical expenses. The parties hereto acknowledge that these are serious questions and
disputes, and that all differences are compromised and settled by this Agreement with the
exception of future medical treatment required for injuries sustained in the October 18,
2006 incident and any TID and/or TPD benefits that Claimant may be entitled to as a
result of the causally related future medical treatment.
In consideration of this Agreement, all parties stipulate that the Commission shall,
on and by approval hereof, be deemed to adjudicate these issues and all other issues
arising out of Claimant's alleged accident and injuries, as provided by the Workers'
Compensation Laws of the State of Idaho.
IV.
At the time of the alleged accident herein referred to, the Claimant was single with 2
dependent(s), and was receiving an average weekly wage of $762.73.
V.
It is agreed and stipulated that on or about 10/18/2006, the Claimant filed a Notice
of Injury and Claim for Compensation with respect to the aforementioned claims with the
Industrial Commission of the State of Idaho. It is further agreed that Defendants have paid
Claimant's medical expenses to date in the sum of $65,386.25. In addition, Defendants
agree to pay future medical expenses that are causally related to treatment of injuries
arising out of the October 18, 2006 injury.
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The following medical and related expenses have been incurred by Claimant
following said accident to the present date, none of which have been paid by Defendants
and all of which will be paid by Claimant from the proceeds of this lump sum settlement:

Claimant represents that the above itemization of unpaid medical bills is complete
and accurate, and agrees to pay any medical billing, whether indicated above or not, that
remains unpaid as of the date of this Agreement.
VI.
By way of settlement of these disputes, the parties agree to the following:
1.

Medical expenses paid by Surety:

Physicians:
Alpine Chiropractic Center
John A. Wolfe
Kootenai Medical Center
Mountain States Counseling
N. David Crow DDS
North Idaho Family Physicians
North Idaho Imaging Center
North Idaho MRI
Northwest Medical Rehab
R. Clint Horan, M.D.
Radiology Assoc. of N. Idaho
Rockwood Clinic
St. Josephs ENT
Thomas P. Beaton, MD
Boise Physical Medicine & Rehab

Total: $ 17,605.44
Hospitals:
Kootenai Medical Center
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Total: $ 16,955.95

Physical Therapists:
Alpine Chiropractic Center
Ironwood Drive PT
St. Luke's Rehab
St. Alphonsus
Total: $

12,030.46

Total: $

2,149.63

Travel/Mileage:
Boise City Taxi
Benjamin Morris

Miscellaneous:
Progressive Medical
Restat
Walgreen
Total: $ 16,644.77
TOTAL MEDICAL PAID:

2.

$ 65,386.25

/

Total Temporary Disability
Owed by Surety:
/-::L

&.i ,;H1104/06 - 12/31/06
4 weeks @ $508.50
per week =
$

2,034.00

01/01 -12/02/07
---., 48 weeks @ $511.03
per week =
$ 24,529.44
12/03/07 -12/31107
---- 4 weeks, 1 day @ $391.28
$ 1,621.02
per week =
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01-08-08 - 12/01/08
97$weeks @ $414.06
£;(.
per week =
$

12, 'lto,g"2..
49,874.00

8(

¥I,6'Y5.2g
$~'~~

TOTAL TID OWED:

3.

Permanent Partial Impairment:
Dr. Lyons and Dr. Beaver assessed a 10% WP

" 50 weeks @ $310.75 per week

" $ 15,537.50

TOTAL PPI OWED:

4.

Consideration of lump sum settlement;
disputed PPI/PPD/PTD benefits of any
kind, accrued and future; waiver of
right to reconsideration and to appeal
TOTAL:
151,(

LESS TID PAID:
LESS PPI PAID:

$ 54,381.00
$117,977.84

If'l/'f. db
OVi,fI'IlYlttlrF)"
W;(I/;'!f,i:

.~

TOTAL DUE CLAIMANT:
*MINUS CHILD SUPPORT
TOTAL DUE CLAIMANT
a) Attorney fees taken prior to LSS:
b) Costs taken prior to LSS:
c) Additional attorney fees to be taken
from LSS:
d) Additional costs to be taken from LSS:
SUBTOTAL (ADD c + d)
Total Claimant's Fees and Costs:
Itemized list of outstanding medicals
to be paid by Claimant from LSS
balance:
TOTAL TO CLAIMANT:

J

($ 48,059.34)
($ 15,537.50)

$ 54,381.00*
$ 7,734.97
$ 46,646.03
$ 1,680.00

$

-0-

$13,595.00
$ 1,428.00
$15,023.00
$15,023.00

$

-0$31;623.03
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VII.
All parties acknowledge that the nature and extent of temporary and permanent
disability, if any, are uncertain and in dispute; that pursuant to I.C. § 72-404, it is in the best
interest of the parties that the above-entitled claims be fully, finally and forever discharged
upon a lump sum payment by Surety in the amount of $54,381.00 minus child support as
indicated below. Such settlement to discharge all rights and claims to all permanent and
temporary compensation, except for reasonable and necessary medical benefits causally
related to the October 18, 2006 injury and time loss benefits associated therewith.
The lump sum amount stated below, as well as any permanent impairment paid
prior to settlement herein, shall be apportioned as follows:
The amount of monies paid herein is to accrue to the benefit of the claimant and is
being paid in consideration of settlement of all indemnity claims for compensation
against the employer and surety, under the workers' compensation laws for the State of
Idaho and not for future claims for medical. The lump sum is compensation for
permanent impairment and permanent lifetime disability attributable to the employer and
surety and shall be prorated over the lifetime of the claimant. Claimant's life expectancy
tables, and the lump sum paid by the employer and surety shall be treated as if paid at
a weekly rate of $15.73 per week, commencing on the 15th day of January 2010.
The parties further acknowledge that the State of Idaho, Idaho Child Support
Services, issued an Order/Notice to Withhold Income for Child Support with respect to
Claimant. As indicated in the order attached hereto as Exhibit "A," Defendants are
required to forward to Idaho Child Support Services the amount of $7,734.97.
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VIII.
All parties acknowledge that the nature and extent of temporary and permanent
disability, if any, and the amount of medical and related care and expense in this matter
are uncertain and in dispute; that it is in the best interest of justice that the above-entitled
indemnity claims be fully, finally and forever discharged upon a lump sum payment by
Surety on behalf of Claimant in the amount of $7,734.97 payable to the State of Idaho
Child Support Services representing payment on the Child Support Lien for Idaho and the
balance of $46,646.03 to the Claimant and his attorney. Claimant agrees to pay and/or
discharge the attorney fee lien of James Hannon, who previously represented him in this
matter, out said balance paid to Claimant and his attorney. Such settlement to discharge
all rights and claims to all permanent and temporary compensation, excepting future
medical benefits whether or not known, herein listed, discoverable or contemplated by the
parties.
Claimant does indemnify and agree to save Defendants harmless from and against
any further claim or loss of any and every kind arising out of or related to said alleged
accident and any resultant loss, damage or injury, excluding any claim respecting casually
related hospital, medical or like expense to include associated temporary time loss.
IX.
In making this Stipulation and Agreement of Partial Lump Sum Settlement, all
parties acknowledge and agree that neither Defendant admits the allegations of Claimant,
this Agreement being solely for the purpose of adjudication and settlement of doubtful and
disputed claims.
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v

X.

This Agreement is made at Claimant's request and is the acceptance by the
Claimant of the offer of the Surety. By this instrument, Claimant requests settlement be
made in accordance with the terms and conditions of this Agreement, and further petitions
the Commission for approval hereof and Order of Partial Discharge pursuant hereto.
Employer and Surety herein join in said petition and stipulate that it shall be granted.
XI.

Claimant acknowledges that he has carefully read this Agreement and legal
instrument in its entirety, understands its contents, and has executed the same knowing
that this Agreement forever concludes and fully and finally disposes of any and all claims
for indemnity benefits he has or may have against the Employer and Surety on account of
the alleged accident and injury on October 18, 2006.
IT IS FURTHER STIPULATED AND AGREED that the Defendants shall pay the
sum within fifteen days following their receipt of the approved and conformed copy of this
entire agreement.

Any interest allowable under the Workmen's Compensation Laws of

the State of Idaho will not begin to accrue until after the fifteen-day period.
Claimant further acknowledges that he is represented by Michael J. Walker, legal
counsel, in these claims and has reviewed the contents of the Agreement with his
attorney, who has explained the contents hereof and apprised Claimant of the
consequences of his acceptance and execution.
IT IS UNDERSTOOD THAT IN EXECUTING THIS AGREEMENT THESE
PROCEEDINGS ARE CONCLUDED AND FOREVER CLOSED BY REASON THEREOF,
SUBJECT ONLY TO COMMISSION APPROVAL AND ORDER, AND THAT CLAIMANT
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WILL NOT THEREAFTER BE ABLE TO REOPEN THE SAME FOR ANY PURPOSE
EXCEPT THAT DEFEDANT'S AGREE TO CONTINUE TO PAY MEDICAL BENEFITS
AND TIME LOSS BENEFITS RELATING TO ANY FUTURE MEDICAL NEED THAT THE
PARTIES AGREE IS CAUSALLY RELATED TO THE OCTOBER 18, 2006 INJURY OR
WHICH IN THE EVENT OF DISAGREEMNT IS FOUND BY THE COMMISSION TO BE
CASUSALLY RELATED TO THAT INJURY. Notwithstanding this knowledge, Claimant
and Defendants hereby petition the Industrial Commission for a lump sum settlement as
evidenced by these presents.

///1
//1/
///1
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Benjamin Morris, Claimant
APPROVED:

Michael J. Walker
Attorney for Claimant

LAW OFFICES OF HARMON, WHiniER & DAY

//&:-/

~entW.Day

Attorney for Defendants

~.~=~~-.~

C~(

~~_

Liberty Northwest Ins. Corp.
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ORDER OF APPROVAL AND OF PARTIAL DISCHARGE
UPON LUMP SUM PAYMENT

The foregoing stipulation, agreement and petition having duly and regularly come
before this Commission and that pursuant to I.C. § 72-404, it is in the best interests of the
parties that approving said agreement and Order of Partial Discharge be granted as
prayed for,
NOW, THEREFORE, said foregoing stipulation and agreement shall be, and the
same hereby is, APPROVED; and further,
Said petition shall be and hereby is granted and the above-entitled proceedings are
DISMISSED WITH PREJUDICE as to permanent indemnity benefits and WITHOUT
PREJUDICE as to medical benefits and time loss benefits relating to any future medical
that is causally related to the October 18, 2006 injury .
..}h.
CdCV\!'--" a C> 10
DATED this 19 day of B.:e! .elflb@r, 2099.

INDUSTRIAL COMMISSION

By ___________________

Chairman

~A A'~

A

C2.9voJ2 Q

0

AS'tant Seaoetary
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY That on the

dD

+~

day of

~D..fY'.-..d 0 \ D
D9:QQD1:be r , ~ a true and

correct copy of the STIPULATION AND AGREEMENT OF PARTIAL LUMP SUM
DISCHARGE AND ORDER OF APPROVAL AND PARTIAL DISCHARGE, I.C. #2006525142, was served by first class mail, postage prepaid upon each of the following:
IKentW. Day
Law Offices of Harmon, Whittier & Day
6213 N. Cloverdale Rd., Ste. 150
P.O. Box 6358
Boise, 10 83707-6358
Michael J. Walker
I Delay, Curran, Thompson, Pontarolo & Walker, P.S.

601 W. Main Ave., Suite 1212
Spokane,WA 99201
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JOSEPH P. DELAY
1. DONALD CURJtAN
ROBERT;;' THOMPSON
MlCUAJlL J. PONTAROLO
Ml-CHAl!LI. WALK£Ku

Smith Tower, 506 2nd Ave., 25th. Floor. Seattle, WA 98104
Phone (206) 343·8535
CL~l'ICE A. BOLING (1928·1971)

All Correspondence to Spokane Office

January 13, 2010

Idaho Industrial Commission
317 Main Street
Boise,ID 83720-6000
Attention:

VIA FAX:

(208) 334;-232l

Brent Rose
_.

Re:

Benjamin Morris
Ie No:
2006-525142

--.0

Ul

f....0

Dear Mr. Rose:
This letter is in follow-up to our phone conference this morning in which you requested
additional information to support attorney fees on the PPI portion of the settlement. I
have since gone back and looked at my IDAPA Memo, and note I have tried to be as
specific on this issue per my discussion and attached documentation as possible (See
IDAP A Memo subsection 5 & 6, and referenced attached correspondence). If you did not
receive the attachments, please let me know and I will re-fax the same.
To reiterate, when I was hired, no 1ME for PPI had been conducted by the Surety. In
fact, the surety was taking the position (orally) that claimant had no impairment and was
able to return to work without restriction. Liberty rarely puts adverse facts or positions in
writing. I negotiated with Monte Whittier for an HvlE, including examiners and location.
Keep in mind, the complaint had been filed, and the parties were proceeding with
discovery and settlement discussion at that time. The first llv1E resulted in a
determination that claimant had not reached MMI; therefore, PPI was deemed premature.
Additional treatment was provided, and I again conducted discussions with defense
counsel as part of the negotiation process for a repeat IME with the same evaluators. I
wanted to avoid having multiple IlvlE opinions that were potentially adverse to my client
and this factor was important in the decision making process. The repeat IME we
negotiated resulted in a 10% PPI rating. I then requested the AP to rate PPI, and she
recommended 18% PPJ. This difference provided additional basis for negotiation that
eventually contributed to the LSS resolution. Again, I refer you to the more detailed
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discussion in my IDAP A Memo and the attachments. I feel confident that my efforts
resulted in securing a favorable result for the claimant both in terms of PPI and PPD) and
I ask thatthe IC promptlyappreve the same.
I apologize for the tone of frustration in our telephone conference. It seems oflate the IC
has become, with all due respect, hyper-technical toward claimant's counsel in terms of
requiring supporting documentation for fees. Traditionally) this has not been the case
with prior IC members. My understanding of previous IC process was a preference for
briefIDAPA Memos. I have not been asked in the past with the short Memo process to
provide additional information. With the tu:t:nover at the IC, I have taken great efforts to
elaborate in IDAPA Memos so there is no delay in my client receiving his settlement. I
intentionally make it a point to include as attachments copies of relevant correspondence
in addition to my expanded explanations, as I have done in this case. So, forgive me, but
when I get follow-up calls from the IC requiring more, it is somewhat frustrating. I
consider myself to be a very ethical attorney.
Please note, 1 have deferred fees owed by my client because of his financial situation due
to Liberty's claims management practices. I have also waived some fee entitlement as
reflected in my Memo to help the claimant out financially. I have done my best to
elaborate the basis for the fees in both my IDAPA Memo and this letter. We would
appreciate expedited review of this matter, so my client can secure the needed settlement
funds .
. Ulan}( you

for your cooperation and consideration.

;;;:LL
MICHAEL 1. WALKER
MJW:mw
cc:
Ben Morris

:A'll

Michael J. Walker
Attorney
Spokane, Washington

Re:

Memorandum in Compliance with IDAPA 17.02.0802
Claimant:
Benjamin D. Morris
06-525142
I.C. #:
10/18/06
Date of Injury:

1.
I was first contacted by the claimant on March 3, 2008.
execution of a Fee Agreement (attached) on March 13, 2008.

I was retained by

2.
At the time I was retained, the surety, Liberty Mutual, had been paying TID
benefits under the claim through claimant's former legal counsel, James P. Hannon, who
on March 4, 2008 filed a "Motion to Withdraw as Attorney of Record" with the Industrial
Commission. On March 18, 2008, Mr. Hannon filed with the IC an "Attorney's Charging
Lien" reflecting attorney fees on TID benefits paid to Mr. Hannon in the amount of
$3,468.44, considered payment in full on attorney time spent on this case. In addition,
Mr. Hannon listed costs of $453.35 advanced to the claimant and additional attorney fees
in the amount of $1,169.50 for unrelated attorney fees for a Child Support matter
apparently handled during the pendency of claimant's workers' compensation claim.
Total lien amount on file with the IC by claimant's former legal counsel total $1,622.85.
Claimant has agreed to pay the outstanding attorney lien submitted by Mr. Hannon in full
from the proceeds of the lump sum settlement in this matter.
3.
From the point I took over representation on this claim, I worked toward
insuring an unbroken term of TID benefits and ongoing medical care for the claimant.
TTD benefits continued through my efforts through December 1, 2008. The undersigned
took no attorney fees on TID benefits, despite ongoing legal efforts for a period- of nine
months from initiation of representation to ensure claimant's TTD benefits co.ntinued .
..,

4.

Disputed issues at the time I was retained included:

a.
b.
c.

d.

;-,

J

"j

need for continuing medical treatment;
entitlement to ongoing TTD be'nefits;
amount of PPI, if any;
amount of PPD and/or retraining.

5.
Upon taking over the claim, I noted that the matter had been submitted to the IC
for litigation based upon various issues including entitlement to medical benefits, TTD
benefits, nature and extent of PPI, nature and extent of PPD, right to vocational
rehabilitation benefits. I immediately contacted defense counsel for Liberty, Monte
Whittier, and discussed the issues involved in litigation and the fact that there had not
been an updated IME conducted. We discussed the possibility of mediation but agreed
that an IME would be necessary before the parties could proceed with meaningful
Memorandum in Compliance with
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settlement discussion. An IME was scheduled for May 12 and 14 in Boise with Drs.
Calhoun and Lyons. As the claimant resided in Post Falls, discussion was entered into
regarding the need for travel associated with the IME and claimant's desire that they
occur back to back if possible to avoid a longer stay in Boise than necessary (See
attached letter of March 26, 2008 and April 9, 2008 to Liberty regarding the IME and
Liberty's of April 1,2008 and April 14, 2008). During the pendency of the IME
scheduling, the issue of vocational assessment was likewise raised and addressed with
Liberty (See my correspondence of April 11, 2008 and Liberty's response of April 14,
2008). Ultimately, the parties were able to negotiate the scheduling of IME's in Boise for
May 14 -15,2008 with Drs. Beaver and Lyons. The IME examiners resulted in a
recommendation for further treatment with deferral of a PPI recommendation as claimant
was not yet MMI. TID and medical benefits continued without deduction for attorney
fees. The location and providers for this additional treatment was negotiated. We
continued to push for vocational assessment (see attached letter of August 1,2008),
which ultimately was authorized by Liberty with Bob Cornell (see attached letter of
October 31,2008).
Following additional medical treatment, further discussions were undertaken with Liberty
regarding the potential for mediation of the case. We agreed that a PPI rating was
necessary and that it would be best to have the same examiners who evaluated the
claimant earlier to offer an opinion. This was provided on December 2, 2008, and resulted
in a recommendation of 10% whole person impairment. TTD benefits were terminated
and effective this date and PPI benefits commenced. I asked the attending physician to
provide an opinion on claimant's PPI (see attached letter of December 8, 2008), and she
concluded claimant's impairments were better described as 18% whole person
impairment (see Dr. Stanek letter to VValker dated March 12, 2009, and mine of March
17,2009). Liberty commenced payment of PPI benefits, which totaled $15,537.50.
Attorney fees per the agreement from the 10% PPI at 25% totals $3,884. However, due
to claimant's financial difficulties, the undersigned agreed to defer a large portion of these
PPI fees until final resolution of the claim through either litigation or settlement. Attorney
fees deducted from the PPI payments were only $1 ,680 (from the $3,884 due). The
undersigned deferred attorney fees totaling $2,204. In order to provide the claimant more
net proceeds from the LSS, the undersigned has agreed to limit payment on the deferred
$2,204 balance due to $813. The undersigned has agreed to waive $1,391 in deferred
attorney fees on the PPI balance due of $2,204 in order to increase the net recovery to
the claimant. This $813 in deferred fees is listed below as an outstanding cost.
__ ~
5.
I advanced to my claimant the costs of $615 for payment of an independent
vocational assessment to establish PPO as part of the litigation process (see attached
report of Dan Brownell dated December 15, 2009). The parties engaged in extensive
communication and discovery in the pre-litigation process. The matter was scheduled for
hearing next week on January 5, 2009.
The parties entered into extensive settlement discussions and negotiation
throughout the discovery process up to the pOint of Rule X notice, which the undersigned
prepared and was ready to send out. The final hurdle to resolution was the surety's
refusal to address only the Indemnity side of the equation and leave the medical benefits
Memorandum in Compliance with
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open. Immediately before hearing, the surety conceded this condition and agreed to a
modified LSS addressing only Indemnity. The parties agreed to resolve the Indemnity
side of the case for $54,381 in new money. The parties agreed to leave the medical open
under the claim.
6.

My itemization of benefits that constitute available funds, subject to a charging lien,
and my calculation of fees are as follows:
Benefit
Consideration of LSS;
Disputed PPI;
Disputed PPD;
Disputed PTD;

$54,381

Fee %

Fee $ Amt

25%

$13,595
-------_.._-----$13,595

Total Fee
My costs charged to the claimant are itemized as follows:
Vocational Assessment:
Deferred Fees
Total Costs
Total Fees and Costs to be deducted by undersigned
from LSS:

$615
$813
----------$1,428

$15,023

7.
The claimant has been released to return to work without significant physical work
restrictions. He is exploring vocational options and anticipates utilizing proceeds from the
LSS resolution to assist with retraining costs.
8.
As noted above, attorney fees totaling $1,622.85 will be paid from the proceeds of
this LSS to claimant's former attorney, James Hannon, for the outstanding attorney fees
he claims pursuant to the charging lien.
9.
The claimant has an outstanding Child Support lien on file totaling $7,734.97,
which shall be satisfied in full and paid by the surety from the proceeds of this LSS.

DATED:

I

2- ?-r - DJ
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WORKER'S COMPENSATION FEE AGREEMENT

Client:

Benjamin D. Morris

Date Injured:

10-18-2006

Claim No:

2006525142

Attorney:

Michael J. Walker

Attorney Address:

Delay, CUlTan, Thompson, Pontarolo & Walker, P.S.
601 W. Main Ave., Suite 1212
Spokffile,WA 99201
(509) 455-9500

I hereby employ attorneys DELAY, CURRAN, THOMPSON, PONTAROLO &
WALKER, P.S., to represent me in the above case for a fee of thirty percent (30%) percent of the
benefits the attorneys obtain for me :5:om available funds if this matter goes to hearing. If through
the attorney's efforts benefits ffi'e secured prior to the matter going to hearing, the attorney fees shall
be reduced to tvventy-five percent (25%) of the benefits the attorneys obtain for me from available
funds.

Available fimds are ffily compensation benefits under the worker's compensation laws,

including but not limited to time loss compensation (total temporary disability), pernlffilent partial
impainnent, pension payments following a total pennanent disability detennination, and medical
treatment either past or future. In the event of total pernlffilent disability, attorney fees shall be
reduced to fifteen (15%) percent of such disability compensation after ten (10) yeru-s from such total
pernlanent disability payments connnence. If no recovery is obtained for the c1aimffilt for any
reason, the attorneys shall receive no fee or compensation, but the client shall remain responsible
for reimbursing the attorneys for the actual cash advffilced for preparation of the case.

FEE AGREEMENT: Page 1 of 2

DELAY, CURRAN, THOMPSON,
PONTAROLO & WALKER, P.S.
Attorneys at Law
601 W. Main Ave., Suite 1212
Spokane, WA 99201
(S09) 455-9500
(BOO) 572-0933

Disclosure Statement
1.

In workers' compensation matters, attorney's fees nonnally do not exceed 25% of
the benefits yom attorney obtains for you in a case in which no hearing on the merits
has been completed. In a case in which a hearing on the merits has been completed,
attorney's fees normally do not exceed 30% of the benefits your attorney obtains for
you.

2.

Depending upon the circmTIstances of your case, you and your attorney may agree to
a higher or lower percentage which would be subject to Commission approval.
FUliher, if you and yom attorney have a dispute regarding attomey fees, either of
you may petition the commission to resolve the dispute.

I certify that I have read and understand this Disclosure Statement, that I agree to be bound by the
terms of this Fee Agreement, and that I have been provided a copy of this document.

Client's Signature:

rs~

Attomey's Signatme:
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Date:

DELAY, CURRAN, THOMPSON,
PONTAROLO & WALKER, P.S.
Attorneys at Law
601 W. Main Ave., Suite 1212
Spokane, WA 99201
(509) 455-9500
(BOO) 572-0933

, r.S.
Attonteys at Lav\!

Delay, Curran, Thompson, Pontarolo & '\\'

601 West Main, Suite 1212 Spokane, WA 99201-0684
Phone (509) 455-9500, Toll-Free Number 1-800-572-0933
Fax (509) 623-1446

JOSEPH P. DELAY

J. DONALD CURl<AN
ROBERT H. THOMPSON
MICHAELJ. PONTAROLO
MICH..>J:LJ. WALKER**
CLARENCEA. BOLING (1928-1977)

Smith Tower 506 2nd Ave., 25th Floor Seattle, WA 98104
Phone (206) 343-8535
All Correspondence to Spokane Office

**Admilted in f.Vashillg!01J & IdalIo

March 26, 2008

Monte R. Whittier
Law Offices of Hannon, Whittier & Day
P.O. Box 6358
Boise, ID 83707-6358
Re:

Morris v. Hap Taylor & Sons
IC No: 06-525142

Dear Monte:
I am in receipt of your paralegals March 25,2008, correspondence. I have also just
received copies of James Hamlon's files. I have reviewed them briefly, paliicularly in
light of the pleadings that were exchanged between the parties. The last pleading
contained in the records he provided was Claimant's Response to Defendallt's Second
Request for Production of Documents. From what I can tell, there are no outstanding
discovery responses due. As such, I am unclear as to your paralegals reference that
discovery in this file is past due. If you could provide clarification on this issue I would
appreciate it. If there is a third set for Request for Production of Documents or a second
set of Interrogatories in this matter, please forward the same and I will review them and
have my client respond accordingly. As it stands now, I am not aware of any outstanding
discovery.
Once I have had an opportunity to more thoroughly review the file, I will contact you for
further discussion. It would appear to me that litigation is premature at this point and,
therefore, proceeding to inuIlediate hearing may not be necessary. It appears your client is
approving treatment and TTD benefits. In tins regard, I am enclosing various billing
statements the claimant has received from providers. I would appreciate Liberty picking
these up as part of this claim. If there is some issue that I am not aware of in terms of
payment for these benefits, then please advise.

March 27,2008
Pagel

In my prior correspondence I likewise requested that the IME be rescheduled to either
Coeur d' Alene or Spokane, as my client resides in Coeur d' Alene. We would appreciate
your cooperation in this regard.

Thank you for your cooperation and consideration in this regard.

Sincerely,

MICHAEL J. WALKER

MJW:je
Enclosure:
cc:

Billing statements
Benj amill Morris

Delay, Curran, Thompson, Pontarolo & \Valker, P.S.
Attorneys at Law
601 West Main, Suite 1212' Spokane, WA 99201-0684
Phone (509) 455-9500, Toll-Free Number 1-800-572-0933
Fax (509) 623-1446

JOSEPH P . DELAY
J. DONALD CURRAN
ROBERT H. THOMPSON
MICHAEL 1. PONTAROLO
MICHAELJ. WALKER**
CLARENCE A. BOLING (1928·1977)

Smith Tower' 506 2nd Ave., 25th Floor' Seattle, wA 98104
Phone (206) 343-8535

All Correspondence to Spokane Office

**Admitted in Washington & Idaho

April 9, 2008

Monte R. Whittier
Law Offices of Harmon, Whittier & Day
P.O. Box 6358
Boise, ID 83707-6358
Re:

Morris v. Hap Taylor & Sons
Ie No: 06-525142

Dear Monte:
Thank you for your letter of April 1, 2008. My client is not available on May 12,2008,
for an IMB in Boise, so we would appreciate your rescheduling the same if you insist on
it being conducted in Boise. We would likewise prefer that it be done in one day, so as to
avoid the necessity of him staying over multiple days.
We appreciate your accommodation on this issue.

-:~~
MICHAELJ. WALKER

MJW:je
cc:

Benjamin Morris

APR-01-20G8 TUE 02:56 PM
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Paralegals: \\
Sharon Knipe ~
Curtis Montgom<!ryA
Patricia Shosted, CPCU, CLA

6213 N Cloverdale Roact Stc 150
BoiRC, ID 83713-2215
'tdt::phone: (208) 327-7564
Facsimile (800) 972-3213

*Aclmined in Idaho & Oregan

"Oregon Case Only

Direct NLunber: (208)327-7561
Monte.Whittier@LibertyMutua1.com

April 01, 2008

VIA FACSIMILE 509· 623·1446
Michael J. Walker
Attorney at Law
601 W. Main Ave., Ste. 1212
Spokane, WA 99201~0635

RE;

CLAI MANT
I. C. CASE NO.
CLAIM NO.

Benjamin Morris
2006-525142
WC665-21 0231-00

Dear Mike:
In reference to you letter of March 26, 2008, I have passed on to the case manager the billing
statements for review. Ifthere is any problem with those, I will get back to you.
In regards to the [ME, I am afraid that we are going to have to have him come down here for
those. As you know, this is somewhat of a complicated mess and we need to be able to refer
Mr. Morris to physicians we have confidence in to evaluate him in a panel situation and to
doctors in which the IC is familiar and has confidence in. We will of course bear the cost of
these and the travel and accommodations for Mr. Morris. Currently those are scheduled for
May 12 and 14. My paralegal will be making those travel arrangements shortly, so as to give
Mr. Morris adequate warning and notice as to those arrangements.
Regards to the discovery requests, we do have those answers, but for what ever reason, they
had not made it to the file. I personally will blame it on gremlins.
Lastly, I would agree that the litigation is premature, as I have thought so since it was filed.
But, as long as it remains in litigation, we really have no choice but to move forward with
discovery and such.

APR-01-200B TUE 02:57 PM

WHITTIER DAY

FAX NO,

327 7509

p,

Hopefully this covers all of your inquires, I'f you need any additional information or wish to
discuss it further, please give me a call.

,Sin~
B e R.

hittier

Attorney at Law

MRWfmrw
cc:

Julie Osler, Case Manager
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WHITTIER DAY
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FAX NO.

P. 01101

327 7509

LAW OFFICES OF
HARMON, WHITTIER & DAY
Iil1Jplt')'I1~ (Jl'rJJt:lib~rry/f'Ifltulil CJ({lIJP

Paral~gal!l:

E. Scott Harmon
Maute It. Whittier
Kent W. Day'"

PO Dox 6358
Boise, In 83707-6358
6213 N Cloverdale 'Road St~ 150
Boise, ID 83713-2215
Telcphon~: (208) 327-7564
FaeRimil~ (BOO) 972-3213

*Admitlcd in Idaho & Oregon

Sharon Knipe
Curris Montgomery"
Patricia Sho~tc:d, CPCU, CLA

"Oregoll Case Only

Direct Number; (208)327-7561
Mante.Whittier@LibertyMutual.com

April 14, 2008
VIA FACSIMILE 509·623~1446
Michael J. Walker
Attorney at Law
601 W. Main Ave., ste. 1212
Spokane, WA 99201-0635

RE:

CLAIMANT
I. C. CASE NO.
CLAIM NO.

Benjamin Morris
2006~525142

: WC665-210231-00

Dear Mike:
We have once again cancelled the May IME's and are working on having them rescheduled. It
appears that the earliest date available, will be sometime in June. Since this is the third time
that we have been requested to reschedule the IME without sufficient reason other than your
client does not want to attend, we will not pay TTO benefits if your client refuses to attend the
rescheduled IME.
Once the appointments have been rescheduled 1 I will forward that information to you. Should
you have any questions, please give me a call.
Sincerely,

te.
ittier
Attorney at Law
cc:

Julie Osler, Case Manager

Delay, Curran, Thompson, Pontarolo & Walker, P.S.
Attorneys at Law
601 West Maul, Suite 1212 • Spokane, WA 99201-0684
Phone (509) 455-9500, Toll-Free Number 1-800-572-0933
Fax (509) 623-1446

JOSEPH P DELAY
1. DONALD CURRAN

ROBERT H. THOMPSON
MICHAEL). PONTAROLO
lV1JCHAELJ. WALKER**
CLARENCE A. BOLJNG (1928-1977)

Smith Tower' 506 2nd Ave., 25th Floor' Seattle, WA 98104
Phone (206) 343-8535
All Correspondence to Spokane Office

** Admitted j/1 Washington & Idaho

April 11,2008

Monte R. Whittier
Law Offices of Hannon, Whittier & Day
P.O. Box 6358
Boise, ill 83707-6358
Re:

Morris v. Hap Taylor & Sons
IC No: 06-525142

Dear Monte:
I am in receipt of the updated case notes from Dan Brownell with the Idaho Industrial
Conullission vocational division. Brownell has relayed that this assessment process is key
to the vocational rehabilitation of Mr. Monis, and we ask that your client promptly
authorize the same.
I look forward to hearing from you in the near future in regard to this issue.

Sincerely,

MICHAEL J. WALK.ER

MJW:je
cc:

Benj amin Monis
Dan Brownell
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E. Scott Hannon
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Par:llcgal~:

Sharon Knipe
Curtis Montgomery"
Patricia ShoBted, CPCU, CLA

Telephone: (208) 327·7564

Pact;imj Ie (SOO) 972·3213
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"Oregon Case Only

Dil:cc:t Ntlmbe.t: (208)327-7571
Sbaron.Knipe@LibertyMutual.com

April 14, 2008
VIA FACSIMILE 509- 623-1446
Michael J. Walker
Delay, Currant, Thompson, Pontarolo & Walker PS
601 W. Main St., Suite 1212
Spokane, WA 99201-0684

RE:

CLAIMANT
: Benjamin Morris
I. C. CASE NO. : 2006-525142
CLAIM NO.
: WC665-"210231·00

Dear Mr. Walker:
I have talked with Monte regarding your recent letter asking for the referral for the vocational
assessment. At this time, we are going to hold off on the referral until such time as Mr. Morris
is able to attend the psychological evaluation which I am still trying to get rescheduled. Once
we have his report, we will be able to evaluate further for this type of referral.
Should you have any questions, please let me know.

Sharon R. Knipe
Paralegal
cc:

Julie Osler, Case Manager

'pctl-

V~c~

Boisc, ID 83713-2215

"'Admitted in Idaho & Oregon
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Paralegals;
Sharon Knipe
Curtie Montgomery"
Patricia Shosted, CPCU, CJ..A

BOise) ill 83713·2215
*Ac1mitted in Id1\ho & Oregon

Telephone: (208) 327-7564
Facsimile (800) 972-3213

"Oregon Case Only

D.i:J:ect NwubeJ:: (208)327.7571
Sharon.Kl1ipe@LibertyMutual.com

April 20, 2008

VIA FACSIMILE 509 623-1446
w

Michael J. Walker
Attorney at Law
601 W. Main Ave., Ste. 1212
Spokane, WA 99201-0635

RE:

CLAIMANT
: Benjamin Morris
I. C. CASE NO. : 2006-525142
CLAIM NO.
: WC665-210231-00

Dear Mr. Walker:
This will confirm the conversation I had with your assistant on Friday. We have been able to
arrange for Mr. Morris to see Dr. Beaver for a psychological evaluation here in Boise on May
14th @9:00 a.m. and then he would see Dr. Lyons .at 1 :00 p.m. on May 14th with another day of
psychological testing on May 15, 2008 between 9:00 a.m. - 5:00 p.m. Depending on how
many breaks Mr. Morris requires, this amount time can be significantly shorten. If there are no
other problems with these dates, I will begin preparing flight, hotel, and transportation
reservations and will fax to you this information separately.
Please confirm with me that Mr. Morris is able to attend these evaluations as we have made
every effort to rearrange these appointments so that Mr. Morris does not have to travel on May
12) 2008 which you have indicated earlier that he cannot do.

S~'
Sharon R. Knipe
Paralegal
cc:

julie Osler, Case Manager

Delay, Curran, fhompson, Pontarolo & \Valker, .S.

JOSEPH P. DELAY

.Jl

Attorneys at Law
601 West Main, Suite 1212' Spokane, WA 99201-0684
Phone (509) 455-9500, Toll-Free NlUTIber 1-800-572-0933
Fax (509) 623-1446

J. DONALD CURRAN
ROBERT H. THOMPSON
MICHAEL J. PONTAROLO
MICHAELJ. WALKER**
CLARENCE A. BOLING (1928-1977)

Smith Tower' 506 2nd Ave., 25th Floor' Seattle, WA 98lO4
Phone (206) 343-8535
All Correspondence to Spokane Office

**Adwil1ed in WashfnglOn & ldaho

July 17, 2008

Monte R. Whittier
Law Offices of Harmon, Whittier & Day
P.O. Box 6358
Boise,ID 83707-6358
Re:

Morris v. Hap Taylor & Sons
IC No: 06-525142

Dear Monte:
I am in receipt of the Th.1E reports by Dr. 's Beaver and Lyons. Lnoted in reviewing this
report that the doctor's feel the claimant will not be able to return to his former
occupation. This is consistent with the attending physician's opinion.
We have previously asked that your client approve the vocational assessment and aptitude
testing through Bob Cornell that has been reconmlended by Dan Brownell with the leRD.
Approval for this testing was placed on hold pending the 1MB report.
Given the results, we ask that Liberty promptly authorize the vocational aptitude
assessment as recommended by the professionals in this case. I look forward to hearing
your prompt response in regard to this matter.

~CL
MICHAEL J. WALKER

MJW:je
cc:

Benjamin Morris
Dan Brownell- lIC.
Karen A. Stanek, M.D., PhD.

Delay, Curran, Thompson, Pontarolo & Walker, P.S.
Attorneys at Law
601 West Main, Suite 1212' Spokane, WA 99201-0684
Phone (509) 455-9500, Toll-Free Number 1-800-572-0933
Fax (509) 623-1446

JOSEPH P DELAY
1. DONALD CURRAN
ROBERT H. THOMPSON
MICHAELJ. PONTAROLO

MICHAEL). WALKER**
CLARENCE A. BOLING (1928-1977)

Smith Tower' 506 2nd Ave., 25th Floor' Seattle, WA 98104
Phone (206) 343-8535
All Correspondence to Spokane Office

**Admilled in Washington & Idaho

August 1,2008
Liberty Mutual
P.O. Box 7507
Boise, ID 83707
Re:

Morris v. Hap Taylor & Sons
IC No: 06-525142

Dear Liberty:
On July 31,2008, I spoke with Dan Brownell with the Industrial Commission, who
advises that Liberty has still not provided authorization for the interest and aptitude
testing with Bob Cornell.
We would appreciate written authorization to Mr. Brownell for this proper and necessary
vocational testing and assessment, so that we can move toward a viable vocational plan.
Thank you for your prompt attention to this matter.

;~c~
MICHAEL J. WALICER

MJW:je
cc:
Benjamin Monis
Dan Brownell
Monte R. Whittier, Attorney

Delay, Curran, Thompson, Pontarolo & Walker, P.S.
Attorneys at Law
601 West Main, Suite 1212· Spokane, WA 99201-0684
Phone (509) 455-9500, Toll-Free Number] -800-572-0933
Fax (509) 623-1446

JOSEPH P. DELAY
J. DONALD CURRAN
ROBERT H. THOMPSON
MICHAEL.I. PONTAROLO
MICHAEL J. WALKER**
CLARENCE A. BOLING (192&·1977)

Smith Tower· 506 2nd Ave., 25th Floor' Seattle, W A 98 104
Phone (206) 343-8535

All Correspondence to Spokane Office

**Adllllflt!c/mlfas/1ingfOlI & IclallO

October 31,2008
Monte R. Whittier
Law Offices of Harmon, Whittier & Day
P.O. Box 6358
Boise, ID 83707-6358
Re:

Monis v. Hap Taylor & Sons
IC No: 06-525142

Dear Monte:
Thank you for forwarding the supplemental discovery records. I have reviewed the pre-admission
screening report by Rehab Without Walls. Conect me ifI am wrong, but it appears the
recommendations and predicted outcomes reflect this program would not benefit the claimant.
The evaluator concludes at page tlu'ee of the assessment "the claimant would not be an
appropriate candidate for the Rehab Without Walls model of rehabilitation." This conclusion is
consistent Witll the discussion the claimant had Witll Ms. Miller at the time of the in-home
assessment. Ironically, the assessment likewise concludes that claimant could benefit from
continued services on an outpatient basis. They were apparently unaware at the time the repoli
was written, that the claimant had not been to outpatient treatment since approximately June,
based upon Liberty's refusal to authorize such treatment. Perhaps your client will now reconsider
authorizing this treatment given the concmrence of medical opinion.
I am sure by now you have had an oppOliunity to review the vocational testing results by Robeli
Cornell. Mr. Morris is continuing to work with Dan Brownell in the vocational plamling process
to come up with a viable vocational goal and retraining program. Resolution of this claim will
need to take into consideration the costs associated with retraining.
Given the status of this case, it may well be an opportune time to pursue mediated resolution. If
your client is willing, please contact Delmis Burkes to schedule mediation at the next available
date, so we can move toward an amicable resolution.

-;:r1~
MICHAEL J. WALKER

MJW:je
cc:

Benjamin Monis

Delay, Curran, Thompson, Pontarolo & Walker, P.S.
Attorneys at Law
601 West Main, Suite 1212' Spokane, WA 99201-0684
Phone (509) 455-9500, Toll-Free Number 1-800-572-0933
Fax (509) 623-1446

JOSEPH P. DELAY

1. DONALD CURRAN
ROBERT I-L THOMPSON
MICHAEL J. PONTAROLO
MICHAELJ. WALKER

**

CLARENCE A. BOLING (1928-1977)

Smith Tower' 506 2nd Ave., 25th Floor' Seattle, WA 98104
Phone (206) 343-8535

All Correspondence to Spokane Office

**Admi{fed in Washjl1~fOJ1 & Idaho

December 8, 2008

Karen A. Stanek, M.D" PhD.
1315 N. Division St.
Spokane, WA 99202
Re:

Benjamin Mon-is
Idaho Industrial Insurance Claim No: 2007-525142

Dear Doctor Stanek:
As you are aware, this office represents the above-referenced Idaho injured worker.
Today we received a copy of the attached report by Dr. 's Craig Beaver and George
Lyons. As you can see, the IME examiners conclude that Mr. Monis has reached
maximum medical improvement, with the exception of fmiher TMJ evaluation. The IME
concludes his impairment is best described as a 5% for mental status, cognition, and
highest integrative function under a Class I category, which ranges from 1-10%, They
opine no additional pem1anent impairment exists for the traumatic brain injmy or for his
vestibular disturbance. Regarding PTSD, the IME rates him at 5% impairment. Combined
whole person impairment as a result of this industrial injury is listed at 10%, with no
impairment being assessed toward his cervical condition.
As for work restrictions, the II'v1E examiners conclude he should avoid unprotected
heights avoiding road construction positions due to difficulties with PTSD. Otherwise,
they place no restrictions on Mr. Morris. The lME does conclude, based upon the
recommendations of Bob Comell, that Mr. Morris will need assistance with remediation
in math and English as well as accommodations in a school setting for any vocational
retraining plan.

Decenlber 8, 2008

Page 2

We would appreciate your reviewing this UviE report and providing comment on your
position in regard to the following issues:

1.

Do you feel Nlr. Morris has reached MM1 in terms of his industrial injuries?
Ifnot, what further treatment do you recommend?

2.

Do you concur with the recommendations for TMJ evaluation?

3.

Are the 1MB examiners opinions on pemlanent impairment accurate, and if
not, what is a more appropriate level of impairment recommended based
upon the AMA guides?

4.

Do you recommend any work restrictions for Mr. Monis, based upon the
residuals of his industrial injuries?

We would appreciate your commenting on the above questions and provide a written
report for the same. If you are in need of any additional information, please feel free to
contact me.
Thank you for your cooperation and consideration.

Sincerely,

~.

~~
MICHAEL J. WALKER

MJW:je
Enclosures:
cc:

As stated above
Benjamin Morris

."1

j

NW Medical Rehabilitation
1315 N. Division
Spokane, Ht.4 99202
Phone: 509-624-0908
Fax: 509-459-0881

DATE: 03/12/2009

RE:

Benjamin D Harris

DOB:
Mj,chael J, Walker
Attorney at Law
601 vL Main
Suite 1212
Spokane, ~IJA 99201-0684
Deal: Mr. \'la1 ker:

1 apulogize for the delay in response to Y8ur 12-08-08 letter
requesting the following information:
1. Has he reached maximum medical improvement?
No. In my opinion he still has issues from his industrial injury that
need to be addressed if he is to be successful in returning to work.
This includes:
A. Teaching him compensatory techniques to manage his headache
paln. This could be through a pain clinic or \.vi th neuropsychological
counseling with bi6feedback.
B. Not related to industrial accident, but he must be seen by a
PCP to manage his high blood sugars, which could be causing his feeling
of malaise and fatigue.
C. He needs an objective evaluation by a dentist with expertise in
TMJ conditions. He has had two evaluations, each of which conflict with
each other in opinion. He has complained of jaw paio since his injury
without any type of treatment to focus on resolution of the issue.
2. Do you concur with recormnendation for T1'-lJ evaluation? Yes.

3. I agree that he falls into Class 1 for his traumatic brain injury,
however Class 1 CaLegory is 1-14!{, impairment Ir.hole person not 1-10%.
Since he did not have a pre-existing condition and he sustained
problems with personality changes, feelings 6f anger, being
overwhelmed, as well as difficulty with follow through, I would give
him 10 versus 5~.
.

He has chronic pain and spasm in his neck, as well as headaches, which
were-·'ex'ci'udect.-Acco-X:dG'ig· Eo ··Sect-i-on'S'c· orr-page -584, ·he ·would- falLiILt.o ..
the mild category for pain, which would add an additional 3%. If a pain
clinic is approved, this may indeed remove the chronic pain ~ating.
I agree with the rating [or PTSD.
Therefore uU,lizing the combined 'lalues table of the A!vlA Guideline,
lO+5=15t + 3-18% versus 10%, he would qualify for an 18% whole person
impairment rating related to the industrial accident of 10-18-06 and
not 10%. Also any impairment related to the TMJ would need to be added.

Page 2 of 2 Name: Benj amin D Borris

DOB:

Da ... e : 03/12/2009

4. I agree with the work restrictions recommended by Dr. Beaver and Dr.
Lyons. In addition, he should be limited to light moderate to light
duty work because of neck and headache pain. I also feel he should be
restricted from high pressure jobs as this will create anxiety and
decompensation.

If you have any further questions, please do not hesitate to call my
office at 509-624-0908.
SincerelYJ

Kar,n

A~"'-(-M-D'------------

Deiay, Curran, Thompson, Pontaroio & Walker, P.S.
Attorneys at Law
601 West Main, Suite 1212' Spokane, WA 99201-0684
Phone (509) 455-9500, ToU-Free Number 1-800-572-0933
Fax (509) 623-1446

JOSEPH P. DELAY
J. DONALD CURRAN
ROBERT H. THOMPSON
MICHAEL J. PONTAROLO
MICHAELJ. WALKER**
CLARENCE A. BOLING (1928-1977)

Smith Tower' 506 2nd Ave., 25th Floor' Seattle, W A 98104
Phone (206) 343-8535
All Correspondence to Spokane Office

**Admilled in Washing/oil & Idaho

March 17, 2009
Monte R. Whittier
Law Offices ofHarrnon, Whittier & Day
P.O. Box 6358
Boise, ID 83707-6358
Re:

VIA FAX: (800) 972-3213

Morris v. Hap Taylor & Sons
IC No: 06-525142

Dear Monte:
Enclosed please find correspondence from the claimant's attending physician, Karen Stanek,
M.D., dated March 12,2009. As you can see, she has laid out her opinion on various issues
including claimant's need for further treatment, level of permanent impairment, and work
restrictions.

It appears an appropriate time to move forward with the mediation process. If this works for you,
then please contact Dennis Burks to schedule the same at his earliest convenience.
Thank you for your cooperation and consideration.

.__

~inC~re~y,

C)

)/1tt j--~

''----

MICHAEL 1. WALKER
MJW:je
Enclosures:
cc:

As stated above
Benjamin Morris

Dan W. Brownell
Vocational Rehabilitation Consultant
35 years experience - over 3,000 cases
402 South Corbin Road
Post Falls, ID 83854
Telephone - 208.640.6807
Email: DMBrownell@Roadrunner.com

Summary Report of Employability
12/15/09

Claimant:
SSN:
Claimant Contact Number:
Address:
LocationILMS Area:
Date of Birth:
Date of Injury:
Employer:
Wage
Occupation:

Ben Morris
208-277-5505
550 Unit A Hydro Place, Post Falls, Idaho 83854
Coeur d'Alene, Post Falls, Hayden; Idaho
10/18/2006

Norms Utility Contracting
$14.00/hr.
Laborer

Nature of Injuries:
On 10/18/2006 claimant was hit on the occipital head region by 25-1b. boulder, sustained
loss of consciousness and subsequent traumatic brain injury, ongoing headaches, neck
pain, dizziness, loss of memory and cognitive deficits; residual anger management
Issues.

This employability report was conducted in response to a request for a vocational
assessment. This report includes a professional assessment of future vocational
abilities/disabilities and any residual deficits, as they relate to the specific injury. I
carefully considered the effects of the injury on the claimant's ability to obtain and keep
competitive employment. I also took into account long-term abilities for future earning
capacity. This evaluation is conducted in the same manner as widely accepted by
professionals in the field of vocational rehabilitation and vocational consulting practices.
This report does not include retyping medical/vocational reports that are readily
available to the parties of the claim.

Page 1 of 4

Summary Report of Employability -

~"._'

orris (continued)

;a

; ;:¥e

z"

t-!

. The medical, technical and vocational records and correspondence utilized and relied on
for this evaluation included:
Medical Records:
Dr. Karen A Stanek, MD
Dr. Nickol, MD
Dr. Horan, MD
Dr. Krafft, MD
Dr. Daniel Hayes, MD
Dr. Craig Beaver, MD; Dr. George Lyons, MD; Dr. Calhoun, MD;
Dr. Craig Stevens, MD; Dr. Ludwig, MD; Dr. Crow, Dentist;
Dirk Baird, PT; Ruben Ertter, Speech Therapist; Dr. Beaton, MD

Vocational Records and Resources:
«
Idaho Industrial Commission Rehabilitation Division - The entire case file was
acquired, including all interviews and detailed work history with yearly wage
earnings concerning Ben Morris.
Handbook for Analyzing Jobs (RAJ)
a
Dictionary of Occupational Titles (DOT)
• Idaho Occupational Employment and Wage Survey with Market Survey Area
(MSA) and Standard Occupations Classifications (SOC) coded occupations
inclusive of numbers of employed workers and current wage rates
.. E-CIS System inclusive of all listed job openings available in claimant's LlVIA
.. Report from Bob Cornell, Vocational Evaluator
Contacts and Correspondence:
a
Direct consultation with claimant concerning his present physical capabilities,
employment status, activities of daily living, and verification of records.
R

Consultation with claimant's attorney, Mike Walker, acquisition of records and
reports.

Physical and Psychological Functional Capabilities:
Physical and psychological capacities are very significant when you consider various
types of work and work requirements when trying to place a claimant into a competitive
job. Functional limitations are based upon medical and subjective information. The
claimant has not had the opportunity of a full Functional Capacities Evaluation.
"

Medical Information:
The most up-to-date and relative description of the claimant's functional
capabilities is through his attending Physician, Dr. Karen Stanek. The claimant
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continues to be involved in treatment and continues with anti-depressant
medications. Dr. Stanek has stated that the recent STAR program was not
helpful to the claimant and the two day evaluation did not prove how the claimant
would perform in an 8-hour day/40-hour week job position. Additionally, the
program did not successfully address the claimant's ongoing headaches, neck pain,
TMJ, de conditioning, assistance with diabetic management, nutrition/weight loss,
psychological issues including anger management. The evaluators at STAR
dismissed the claimant and the claimant has still not returned to employment.
Noted is the fact that the claimant still has sleep challenges, severe headaches,
problems with anger management, loss of memory and cognitive abilities. He
should not return to his previous type of employment and should avoid climbing
and unprotected heights.
Subjective Information:
I interviewed the claimant on 12115/09 in order to update his current subjective
physical capabilities and ADL activities. Also present at the meeting was the
claimant's roommate, Mr. Chris Corcoran, a long-term friend who also verified the
claimant's observed abilities. The claimant states he sleeps sporadically at a
maximum of two hours, due to neck pain, headaches and bad dreams. He wakes
tired, irritable and unmotivated. He is short-tempered and stresses easily. He
does not like being around people and can only handle one topic of discussion at a
time. He dislikes talking on the phone. He frequently has temper outbursts.
Recently he lost his girlfriend, who he lived with. She worked as a psychiatric
aide and helped the claimant greatly until she could no longer deal with him. The
claimant related a recent incident where he tried to set up a bank account; he
became abrupt and abusive to the teller and stormed out of the bank. Chris, his
roommate, relates that the claimant forgets frequently, cannot handle stress, and
frustrates easily. Chris also relates that he does not see how the claimant could
be employed, as he does not get along with other people especially in groups.
Sunlight bothers the claimant and he spends a great deal of time closed in his
darkened room.
Educational Background:
This information is covered sufficiently in the ICRD files on record. The claimant is a
High School Graduate, however, he has lost his education recall due to TBL
Vocational History:
This information is covered sufficiently in the ICRD files on record. The claimant has
transferable skills working as a Landscape Laborer.

Employability Evaluation and Recommendations:
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I have the fortunate experience of working on this case prior to my leaving the ICRD in
February 2009. Since my leaving, the case was worked on by lCRD consultant, Roy
Murdock. Recently there was a conflict between the claimant and Mr. Murdock and the
claimant's case was closed without placement and employment being accomplished. I
have recently been hired privately by the claimant and his attorney to give comment and
direction to this case. I met with the claimant and acquired updated information. This
case is an ongoing TBl with no resolve to the claimant's need for psychological and
vocational assistance. The claimant has been made eligible for SSDI benefits under the
disability guidelines. The claimant is also eligible for lDVR services under their
disability guidelines. The claimant cannot return to his time of injury employment nor
can he return to employment within his previous heavy-duty employment as a
Landscape Laborer. The claimant has interpersonal challenges with coworkers and
requires a non-stressful sheltered work environment. The claimant has an anger
management challenge that would affect his employability. I highly recommend, as has
his attending physician, that the claimant be involved in a sheltered employment
placement with a job coach assigned; along with a work hardening program in order for
this case to resolve successfully. I have proceeded to test this claimant and his
occupational profile against the competitive labor market, inclusive of DOL documented
labor market statistics and the most recent wage and hour employment report. The
claimant has incurred a significant loss of wages and loss of access to the competitive
labor market estimated to be at 50- 55% above his current listed PPD.
I am prepared to comment further in regards to the claimant's employability, if called
upon to do so.
Respectfully submitted by Dan Brownell.
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Delay, Curran, Th

PSOf1,

Pontarolo & \'\talker, P.S.
Attorneys at Law

601 West Main, Suite 1212. Spokane, WA 99201-0684
Phone (509) 455-9500, Toll-Free Number \-800-572-0933

JOSEPH P. DELAY
J. DONALD Cl'RR..-\N

ROBERT H. THO-"IPSON
MICHAELJ. PONTAROLO
)"nCHAELJ. WALKER"

Smith Tower, 506 2 nd Ave., 25 th Floor. Seattle, WA 98104
Phone (206) 343-8535
CLARENCE A. BOLING (1928-1977)

All Correspondence to Spokane Office
*>II

Admilled in Washil1bTf011 & Idaho

December 28,2009

Idaho Industrial Commission
317 Main Street
Boise, ID 83720-6000
Re:

Benjamin Morris
Claim No:
2006525142
Ie No:
2006-525142

Dear lIC:
Enclosed please find the original and one copy of the first page of Claimant's
Memorandum in Compliance with IDAPA 17.02.0802 in the above-referenced matter.
Please acknowledge receipt of the same.
Thank you for your cooperation and consideration.

l.'vlICHAEL J. WALKER
MJW:je
Enclosure: As stated above
cc:
Benjamin Nlorris

"1

Received Fax:

Jan 13 2010 12:24PM

Fax Station:

CURRAN

JAN/13/2010iWED 11:23 AM

IDAHO INDUSTRIAL COMMISSION

. 1

P. 001

FAX No. 509 623-1

JOSEPH P. DELAY

Delay, Curran, Thompson, Pontarolo & Walker, P.S.
Attorneys at Law

J. PONALD CURllAN

ROBERT H. THOMPSON

601 West Main, Suite 1212' Spokane, WA 99201-0684
Phone (509) 455-9500, Toll·Free Number 1-800-572-0933

MICHAEL I. PONTAROLO
MICltA,ELl. WJ\J,KER**

Fax (509) 623·1446

CLARENCE A

~OLlNG (l92&-I977)

Smith Tower' 506 2nd Ave., 25th Floor' Seattle, WA 98104
Phone (206) 343·8535

. ' ".*Admill<cN" ,Wa.thingfbn 11 JdaAd'
Fax: 509-623·1446

PLEASE DELIVER IMMEDIATELY UPON RECEIPT

Date: November 2, 2009
To: Brent Rose

Receiver's Fax NUlnber:----..J..;(2::::.;O::..;:8:..£..).:::..3~34.!....-=23:::..!2:::..!1'_____ _ _ _ _ _ _ _ _ _

.'> '
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From: Michael J. Walker
Re: Benjamin Morris Claim No. 2006-525142
Original to follow by mail: _

Yes

l ,J

~x_No

Message: Enclosed please fmd correspondence dated November 2, 2009.
This transmission contains _3_ pages, including the cover page. Should there be any
difficulty in receipt oftbis transmission~ please contact Jennifer at 509-455-9500.
Absent your contacting Jennifer, we will assume you received all pages.
The information contained in this facsimile message is attorney privileged and
confidential information intended only for the use of the individual or entity named
above. If the reader of this message is not tbe intended recipient, you are hereby
notified that any dissemination, distribution, or copy of this communication is
strictly prohibited. If you have received this communication in error; please
immediately notify us by telephone and return the original message to us at the
above address via the U.S. Postal Service. Thank you.

.Jo

Rose, Brent
~rom:

Jent:
To:
Subject:

Shosted, Pat [Patricia.Shosted@LibertyMutual.com]
Thursday, January 14, 2010 1:05 PM
Rose, Brent
RE: Benjamin Morris

Absolutely, please do. this was authorized by Berni Seever, Liberty Unit Leader. Thanks again for your help and I again
apologize for the oversight on the numbers. We will watch them more closely. However, the leap year through us for a
loop.

From: Rose, Brent [mailto:brose@iic.idaho.gov]
Sent: Thursday, January 14, 2010 1:04 PM
To: Shosted, Pat
Subject: RE: Benjamin Morris
Thanks Pat. So I have permission from Defendants side to make pen & ink changes to reflect the changes
below?

From: Shosted, Pat [mailto:Patricia.Shosted@LibertyMutual.com]
Sent: Thursday, January 14, 2010 11:11 AM
To: Rose, Brent
Subject: RE: Benjamin Morris
Well, bummer, I didn't know there was a leap year; my calculation wheel does not make allowances for a leap
year. You are in deed correct. It would be 47 weeks and we would have an overpayment of $414.06. We will
waive the overpayment; not a problem. Please proceed with processing and if you need anything else, let me
know.

From: Rose, Brent [mailto:brose@iic.idaho.gov]
Sent: Thursday, January 14, 20109:54 AM
To: Shosted, Pat
Subject: RE: Benjamin Morris
Thanks Pat. I'm still unclear on the last TID payment. 1-8-08 to 12-1-08 is 46 weeks and 6 days, plus 1
for leap yr equals 47 weeks. Is the amount paid of $19,874.88 correct? 47 weeks would put it at
$19,460.82, so the TID paid would be an overpayment of $414.06.

From: Shosted, Pat [mailto:Patricia.Shosted@LibertyMutual.com]
Sent: Thursday, January 14, 2010 9:00 AM
To: Rose, Brent
Subject: RE: Benjamin Morris
You are correct: the 10/4/06 SHOULD BE 12/4/06
the 48 weeks should be listed as 47 weeks, 6 days (NOT 48 weeks)
I apologize for the error. Do you need anything further. Thank you I appreciate your help

1

From:
rent [mailto:brose@iic.idaho.gov]
Sent: Wednesday, January 13, 2010 1:29 PM
To: Shosted, Pat
Subject: Benjamin Morris
Hi Pat,
I have Ben's settlement for review and need your kind assistance. The TID time frames don't
match the number of weeks in two instances. Page 5, the first period of time is for 4 weeks. I
am assuming 10/4/06 should be 12/4/06. And on page 6, the last period oftime for 48 weeks
does not come out right. Not sure what it should be.
Thanks for your help.
Brent

Brent Rose
Idaho Industrial Commission
phone 334-6061 fax 334-2321
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LAW OFFICES OF
HARMON, WHITTIER & DAY
Employees ofthe LihenyM1Ituai Group

E. Scott Hannon
Monte R. Whittier
Kent W. Day:Mary L. McDougal Abajian':-'}
Kimberly A Doyle

POBox 6358
Boise, ID 83707-6358

6213 N Cloverdale Road Ste 150
Boise,ID 83713-2215

Paralegals:
Sharon Knipe
Shari E. Peterson
Patricia Shosted, CPCU, CLA
A

Telephone: (208) 327-7564
Facsimile (800) 972-3213

':-Admitted in Idaho & Oregon
':-':-Admitted in Idaho & Utah

A

Oregon Case Only

Direct Ntunber: (208) 327-7564
Gail.Pate@Libert)Mutual_com

January 04, 2010

Idaho Industrial Commission
P. O. Box 83720
Boise, 10 83720-0041
-

RE:

CLAIMANT
I.C. NO.
CLAIM NO.
INJURY DATE

: Benjamin Morris
: 2006-525142
WC665-21 0231-00
: October 18, 2006

-i

,
;-rj

I
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--i----
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Dear Idaho Industrial Commission:
I have enclosed one (1) original executed Lump Sum Settlement Agreement, two (2) copies,
two (2) mailing labels, and supporting documentation,in the above-referenced claim for review
and approval. Upon approval, please return conformed copies to this office.
If you have any questions concerning the enclosed, please let me know. Thank you for your
consideration.
-

J;f!J/}U~
Gail M. Pate, Certified PLS
Legal Secretary 1/
/gmp
Enc.
cc:

Debbie Moore, Case Manager

5E312.G68428
Kootenai Medical Center
Date of service: 10/18/2006
CHIEF COMPLAINT: Head injury.
HISTORY OF PRESENT ILLNESS: Emergency nurse notes reviewed and considered.
This is a 30-year-old male (l-pack-per-day smoker, light drinker} presenting
with history of having been struck in the head with a large rock while at a
worksite. Patient apparently was wearing a hardhat. The rock was thrown off
the tire of an excavator and struck him in the back of the hardhat and
punctured the hardhat and caused a scalp laceration.
Patient had some
initial arm numbness and tingling that resolved quickly. Felt he was knocked
out for a brief time. Presents with 10/10 occipital headache, neck pain, as
well as jaw pain. Has had previous facial fractures with reconstructive
surgery. Has history of itching with hydrocodone and uncertain antibiotic
allergy. States that pain is 10/10 in intensity. Last immunization 1999.
MEDICATIONS:

See emergency nurse note.

ALLERGIES: See emergency nurse note.
REVIEW OF SYSTEMS: positive: Above.
abdominal pain.
MEDICAL/SURGICAL: positive: Above.

Negative: Vomiting, back, chest,
Negative: Diabetes, asthma, hypertension.

SOCIAL HISTORY: See Kootenai Medical Center Emergency Department face
sheet/nurse note.

•
•
,.,.

.....•

•••••••
•

•
PHYSICAL EXAMINATION:
•
GENERAL: Cooperativ~ male complaining of head, neck and jaw pain.
• •••
VITAL SIGNS: See nurse's note. Afebrile. Blood pressure 149/94.
• •••••
HEENT: Normocephalic. A 6.5 em (by tape measure) stellate laceration Q¥~r.
the occiput with tenderness to exam. No active bleeding. No obvious bony.:
deformi ty . Tympanic membranes normal bilateral. Pharynx pink.
Pupils a;:e
responsive to light and equal. complains of jaw soreness over both oce~p~al
condyles. No palpable crepitance. No intraoral lesions noted. MinimAl-••• •
nasal soreness. No septal hematowa or epistaxis. No obvious bony defo~y
over the nose. Mucous membranes moist. Pharynx pink.
• ••• :
NECK: Supple. Paracervical discomfort.
LUNGS: Clear. No CVA tenderness.
CARDIOVASCULAR: Regular rate and rhythm. No murmur. No sternal or rib
tenderness.
ABDOMEN: Soft. Bowel tones present. No abnormal masses detected. No
peritoneal signs.
EXTREMITIES: Neurovascular intact.
Full range of motion.
NEUROLOGIC: Awake, alert, nonfocal, nonlateralizing, oriented. Cranial
nerves intact. Grip strength symmetric. Moves all extremities well.
THIS REPORT IS CONFIDENTIAL AND NOT TO BE RELEASED WITHOUT PROPER AUTHORIZATION.

Kootenai Medical Center
Coeur d'Alene, ID 83814
EMERGENCY ROOM

DEA PATIENT CARE INQUIRY

Name: MORRIS, BENJAMIN D
Physician: Thomas E Nickol, MD
Attending: Nickol,Thomas E
Status: DEP ER
DOB:
Acct No: KM8275612
Lec: KM.ED
Unit No: KM00032733
Rpt: 1024-0243

ES: Y

*** LIVE *** (PC!: OB Database KMC)

Run: 11/01/06-11:37 by Sabrowski,Jill M
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BACK:

No point cervical, thoracic, lumbar spine pain or deformity.

DIAGNOSTIC STUDIES: Abnormal: Initial question of a nasal fracture raised,
but I feel this is probably related to his previous fracture and
reconstructive surgery and that patient does not have a new fracture.
Normal: CT of the head and neck.
EMERGENCY DEPARTMENT COURSE: IV was established. Patient was given morphine
10 mg infiltrated wound with 0.5% Sensorcaine with epinephrine. Routine prep
and drape was done. Wound was closed with #14 interrupted 5-0 Proline.
Patient tolerated procedure well. Had no vomiting while in department. Pain
level reduced to 5/10 in intensity. Reviewed x-rays with radiologist x2 and
confirmed that the initial interpretation of nasal fracture was probably from
old injury given patient's clinica+ presentation, but could not exclude some
new injury. Also did not see any jaw fracture.
ASSESSMENT:
1. Acute 6.5 em occipital scalp laceration, stellate.
2. Closed head trauma, question mild concussion with loss of consciousness
and head pain.
3. Cervical strain, acute.
PLAN:

1. Percocet 5/325 mg (#15).
2. Off work for 2 days.
3. Modified duty for 10 days until sutures removed.
4. Concussion and head inju...ry precautions given.
5. Aftercare and follow-up instructions reviewed and given.

•••••••
•
•
•••••••
•
•

Tom E. Nickol, M.D.

•

Job ID:724497 Doc ID:940300
D:IO/18/2006 00:00:00 T:10/24/2006 21:18:08

Digitally authenticated

•'
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10/25/06 0708

Thomas E Nickol, MD

THIS REPORT IS CONFIDENTIAL AND NOT TO BE RELEASED WITHOUT PROPER AUTHORIZATION.

Name: MORRIS BENJAMIN D
Physician: Thomas E Nickol, MD
Attending: Nickol,Thomas E
DOB:
Status: DEP ER
Acct No: KM8275612
Lec: KM.ED
Unit No: KM00032733
Rpt: 1024-0243
I

Kootenai Medical Center
Coeur d'Alene, ID 83814
EMERGENCY ROOM

DEA PATIENT CARE. INQUIRY

ES:

Y

*** LIVE *** (PCI: OE Database KMC}

Run: 11/01/06-11:37 by Sabrowski,Jill M

• ••••

••
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••• • •
•••
•

TEN:gb-ph
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Patient Name: MORR1:''S~ BENITAM1:N ':D
Unit No: KM00032733

EXAM #

TYPE/EXAM

000676534 CT/CT HEAD UNENHANCED

DATE
10/18/2006

Indication: Hit in back of head with rock.
Technical data: Noncontrast CT scan of the head from the vertex
through the skull base.
Findings: Soft tissue laceration posterior occiput. No fracture. No
intracranial hemorrhage. No mass-effect.
Impression: Soft tissue laceration left posterior occiput.

** REPORT SIGNATURE ON FILE 10/18/2006
Reported By: BRIAN J MCNAMEE MD
Signed By:
BRIAN J MCNAMEE MD
Transcribed: 10/18/2006 {1120j pIs

**
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CC:
PAGE 1

Signed Report Printed From PCI

KOOTENAI .MEDICAL CENTER
2003 Lincoln Way
Coeur d. Aleue. ID 83814
(208)666-2900

Name: MORRI S / BENJAMIN D
Phone: 208 704-9035
Phys: Nickol/Thomas E
DaB: 07/24/1976 Age: 30
Sex: M
Acct No: KM8275612 Loc: KM.ED
Exam Date: 10/18/2006 Status: DEP ER
Unit No: KM00032733

3(/

10/19/2085

14:08

288555? .... "4

KMC

PAGE
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Patient Name: MORRIS/BENJAMIN D
Unit No: KM00032733
t:.:XAM#
TYPE/EXAM
DATE
000676536 CT/CT SPINE CERVICAL UNENHANCED 10/18/2006

Indication: Hit with rocker.
Technical data: A thinly collimated helical volumetric acquisition was
obtained through the cervical spine from the skull base through the
thoracic inlet. The data was computer processed. Axial, sagittal and
coronal reformations were computer-generated.
Findings: No fracture. Mild degenerative change at
interspaces.

C4~C5

and C5-C6

Impression: NO fracture. Mild dagenerative changes mid cervical spine.

** REPORT SIGNATURE ON FILE 10/18/2006 **
Reported By: BRIP-..N J MC!:-lJl..MEE MD
Signed By:
BRIAN J MCNAMEE MD
Transcribed: 10/18/2006 (1144) Pis

CC:
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KOOTENAI MEDICAL CEN. ORIGINAL

KOOTENAI MEDICAL CENTER
2003 Lincoln Way
Coeur d. Alene, ID 83814
(208)666~2900

Name: MORRIS I BENJAMIN D

Phone: 208 704-9035
Phys: Nickol,Thomas E
nOB: 07/24/~976 Age: 30
Sex: M
Acct No: KM8275612 Loc: KM.ED
Exam Date: 10/18/2006 status: REG ER
Unit No: KM00032733

10/19/2006

14:08

2085553'"''''4

KMC

PAGE

08/09

patient Name: MORRIS,BENJAMIN D
Unit No: KM00032733
TYPE/EXAM
000676535 CT/CT FACIAL UNENHANCED

EXAM#

DATE

10/18/2006

Indication: Hit with rock.
Technical data: A thin-section helical acquisition was obtained
through the facial bones without the administration of intravenous
contrast material. The acquired data was computer processed with
generation of axial and coronal images.
Findings: The soft tissues of the face are unremarkable. There is no
evidence of significant soft tissue swelling. Mild mucus membrane
thickening in the maxillary sinuses and ethmoid air cells bilaterally.
Multiple fractures of the nasal bones. No fractures are identified.
The bony orbits are normal bilaterally. The orbital globes are
symmetric and unremarkable. The extraocular muscles are normal. The
retro-orbital cones are unremarkable. The maxilla and mandible are
within normal limits. The temporomandibular joints show no significant
abnormalities. The pterygoid plates are intact. The visible portions
of the skull base are within normal limits.
Impression:
1. Multiple nasal fractures. Tbe orbits are intact.

** REPORT SIGNATURE ON PILE 10/18/2006 **
Reported By: BRIAN J MCNAMEE MD
Signed By:
BRIAN J MCNAMEE MD
Transcribed: 10/18/2006 (1140) pis

cc:
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KOOTENAI MEDICAL CEN. ORIGINAL

KOOTENAI. MEDICAL CENTER
2003 Lincoln Way
Coeur d. Alene, ID 83814
(208) 666-2900

Name: MORRIS, BENJAMIN D
Phone: 208 704-9035

Phys: Nickol/Thomas E
DOB:
Age: 30
Sex: M
Acct No: KM8275612 Loc: KM.ED
Exam Date: 10/18/2006 Status: REG ER
Unit NO: KM00032733

3/3

.

Name: MORR\'-tc.1tlo'ba~£u\.lT0D
.J..;:)' .o.t:...l."Uru·l..L.I.~""
Unit No: KM00032733

Pat~ent

TYPE/EXAM
000676535 CT/CT FACIAL UNENHANCED
<Continued>

DATE
10/18/2006

rlXAM#

***AN ADDENDUM IS INCLUDED ON THIS REPORT***
of nasal bone surgery. No acute fracture of the nasal bones.

*** ADDENDUM SIGNATURE ON FILE 10/18/2006 ***
Reported By: BRIAN J MCNAMEE MD
Transcribed: 10/18/2006 (L359) pis
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CC:
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Signed Report Printed From PCI

KOOTENAI MEDICAL CENTER
2003 Lincoln Way

Coeur d. Alene, ID 83814
(208)666-2900

Name: MORRIS,BENJAMIN D
Phone: 208 704-9035
Phys: Nickol/Thomas E
DaB: 07/24/1976 Age: 30
Sex: M
Acct No: KM8275612 Loc: KM.ED
Exam Date: 10/18/2006 Status: DEP ER
Unit No: KM00032733

'.

6E3180 60078
Kootenai Medical Center
Date of Service: 11/02/2006
CHIEF COMPLAINT: Post concussive syndrome, headaches.
HISTORY: Benjamin is an otherwise healthy 30-year-old male who does have a
history of remote nasal fractures who was seen in the occupational Medicine
Clinic here on 10/27/2006.
His complaints still relate to his post concussive syndrome. He has noted
some increased frustrations with change mood, especially being ·short
tempered." He also has some short-term memory problems as well as
pathfinding deficits. He has also developed some headaches over the superior
aspect of his head near the area of his lacerations, which he states have
been persistent. He does get excellent relief with Percocet for his
headaches. He denies any ocular deficits. No change in vision. No change in
hearing. He denies having any seizure activity. His memory is intact of the
event, although he does appear to have had some loss of consciousness,
unclear duration, but somewhere in the order of a few minutes. He was seen
in the emergency department where he had CTs, which were all negative. He did
have evidence of remote facial bone fractures. He recently had an evaluation
by ENT for his "jaw not closing properly· but there were no interventions
performed and it sounds like he will followed up with a dentist.
PAST MEDICAL HISTORY: Notable for nasal surgery.
SOCIAL HISTORY: He is unchanged. He does live with his father who has been
working with him since his accident.

•••••••
•

CURRENT MEDICATIONS:
1. Naproxen.
2. Robaxin p.r.n.
3. Percocet approximately 5 per day.

•
•••••••
•
•

•

REVIEW OF SYSTEMS: No fevers, chills, malaise, rashes, erythema. No inte;Yai!.
trauma. No falls. He has operated car. He has been at work for light dut~. •
He denies any change in neurologic function. No numbness or tingling in ~~~ •• :
arms or legs. No change in mentation.
•

••••

PHYSICAL EXAMINATION: Ocular motility is intact. There is no nystagmus ••••••
appreciated. Pupils equal and reactive bilaterally. Funduscopic examinati~~••
is normal. Tympanic membranes normal. Light reflex with no evidence of H~W~.:
He has intact hearing acuity grossly. Cervical motion is intact for flexion,
extension, lateral bending, and rotation with negative Spurling'S. He has
some tenderness noted over his occiput in the area of his laceration. He has
intact facial sensation bilaterally symmetric. He has intact palate
elevation. There are no focal cranial nerve deficits noted on his
examination. He has intact upper limb reflexes biceps, triceps, with
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negative Hoffman's. He has intact patellar and Achilles reflexes with no
clonus elicited. He has intact standing with negative Romberg, negative
Trendelenburg testing. Mentation is intact. He is alert and oriented x3. He
is able to perform 5 minute recall of 3 6f 3 objects.
All his imaging was again reviewed,

interpretation.

ASSESSMENT: Post concussive symptoms with headaches, mood alteration, light
sensitivity, and pathfinding deficits.
At this point I have recommended a short course of speech therapy to work on
memory building strategies. I have also recommended occupational therapy for
driving assessment before full release to driving. He will continue with
Percocet just p.r.n. with rio operation of machinery while he is taking the
medications. If he passes his driving screen he will be cleared for operation
of a motor vehicle for driving to and from work.
I did give him a supply of Naprosyn as well for pain. He will be rechecked in
7-10 days. Until that time light duty only, no operation of machinery.

Michael A. Ludwig, M.D.
MAL:dm

Job ID:730059 Doc ID:943711
D:11/02/2006 10:23:01 T:11/02/2005 13:03:40
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Northwest Medical Rehabilitation
Karen Stanek, MD, Ph.D.
1315 North Division
Spokane, Washington 99202
Phone: (509) 624-0908
Fax: (509) 459-0881
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Benjamin D. Morris
05-21-07
None
665-210231 Liberty NW
10-18-06
Routine follow up evaluation
Cognitive deficits
Benjamin is a 30-year-old male who sustained a closed head and whiplash injury to his neck
on 10-18-06 after being struck in the back of the head with a 25-pound rock while working on
the job for Norm's Utility Contractors, He was wearing a hard hat at the time of the accident,
but the hat was punctured by the rock and he sustained an occipital laceration, which has
resolved. He experiences residual post concussive syndrome, TMJ, neck pain, frequent
headaches, cognitive deficits, anxiety, agitation, hyposomnia, and depression. Following the
injury, he reports an incident of possible seizure activity when he awoke during the night with
his arms and legs shaking. His airlfriend also witnessed the incident.
I History of reconstructive surgery to face and nose in 2004.
11-09-06: CT scan of the brain negative for subacute subdural hemorrhage. CT scans 1018-06: Ethmoid mucosal thickenings consistent with sinus inflammatory disease. Bony
mandible is intact. No fracture is seen. The visualized maxillary sinuses appear well
pneumatized, No fracture according to C-spine. Mild degenerative changes at C4-C5 and
C5-C6 interspaces. Soft tissue laceration left posterior occiput. Multiple nasal fractures were
indicated on the facial CT scan, but this was followed by an addendum indicating the
distortion of the nasal bones was due to prior history of nasal bone surgery. There was no
I
!
acute fracture of the nasal bones.
Seroquel, Trazodone,Naproxen, Flexeril, Lortab, Soma, Ultracet
He was evaluated by Dr. Erik Gilbert on 10-30-06 who diagnosed TMJ arthralgia and
recommended referral to an orthodontist, Dr. David Crowe, who specializes in
temporomandibular joint dysfunction. Apparently, an appointment was made for evaluation
but Ben missed the appointment and according to their office policy, they will not reschedule
him.

,

Trialed Medications
Past Treatments

Allergies and
Intolerances

I

Medications
Trazodone (too sedating), Seroquel (increased appetite and weight gain), codeine,
Hydrocodone, and questionable antibiotic

Current Medications

Percocet 5 mg up to four per day prn
37.5 mg qd with titration to 75 mg qd

Therapy Status

He is receiving physical therapy services 2-3xJwk provided by Hayden Lake Physical
Therapy. His treatment has consisted of deep tissue mobilization ahd a progression of
exercises for strength and conditioning. Speech therapy has been ordered through St.
Luke's Rehabilitation. His first appointment is scheduled for 05-29-07.
Normal
Complaints of disturbed sleep pattern due to cervical discomfort and headaches. Failed trial
of Trazodone. He reports frequent nightmares.
Complaints of head, neck, and jaw pain rated 6-8/10 using the analog pain scale. He states
that his headaches are more intermittent.
Normal bladder and bowel function.

Buspar 10 mg tid - Robaxin 750 mg qid - Effexor

Issues Discussed and Review of Systems

Appetite
Sleep
Pain
Bowe IIBladder
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Transfers
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Mobility
Neurological
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He is independent with self-care activities. He underwent a driving evaluation on 11-02-06
and he has been cleared to operate a motor vehicle. It was recommended that Ben monitor
his fatigue level because his attention may decrease when fatigued. He attempted to return
to work approximately one week following his injury. His employment was terminated
sometime in December due to some type of altercation. Benjamin felt that his employer was
not accommodating him and pushing too hard. He reports memory issues, difficulty
multitasking, and intolerance to light and noise.
Independent
He is independent with a general diet and thin liquids, but he has complaints of frequent
choking due to difficulty breathing through his nose.
Independent ambulation
04-09-07: He scored 26/30 on the mini mental status exam with deficits in problem solving,
attention and calculation. He demonstrated slowed speed of processing by naming five
animals and six foods in 15 seconds.

Physical Examination and Counseling
Right Left I Lower Extremity
Left
Upper Extremity
Right
Left
I Right I Left I Right
I
Range of Motion
Strength
AlP
Strength
I
I AlP I AlP
I Range of Motion I AlP
Fulll
5/5
Hip flexion 100
Shoulder flexion 180
Fulll
Full!
I Fulll
I 5/5
I 5/5
I 5/5
Shoulder abduction 150
Fulll
Full! I 5/5
5/5
Fulll
I Knee extension 0 I Fulll
I 5/5
I 515
Fulll
5/5
5/5
Fulll
Elbow flexion 135
Full!
I Fulll
I 5/5 I Knee flexion 150
I 5/5
Fulll
5/5
5/5
5/5
Full!
Elbow extension 0
Fulll
Plantar flexion 40
I Full!
I 5/5
5/5
Wrist flexion 90
Full!
Full! , 5/5
5/5
Dorsi flexion 20
I Full! I Fulil
I 5/5
Wrist extension 60
Fulll
Fulll
5/5
5/5
5/5
Fingerflexion 90
Fulll
Full!
5/5
5/5
Finger extension 0
Fulll
Full!
5/5
5/5
Forearm supination 80
Fulll
I Full!
I 5/5
Forearm pronation 80
Full!
5/5
I Fulli
I 5/5
Benjamin arrives in clinic accompanied by his father and his girlfriend. He continues to have complaints of frequent
severe headaches and hypersensitivity to light and noise. He experiences memory deficits, difficulty multitasking, and
problem solving. He is easily overwhelmed and he becomes agitated when under stress. He is frustrated by his lack
of recovery. He states that when he returned back to work, his coworkers did not understand the difficulty he was
having in performing the duties of his job. His agitation level would escalate because he could not tolerate the
increased noise of the machinery.

Dr. John Wolfe saw him for an initial evaluation on May 4, 2007. Scheduling of the neuropsychological examination is
pending. Ben has an appointment scheduled with Dr. Michael Coates, neurologist, on 05-29-07 for possible seizure
disorder.
According to his last physical therapy report dated 05-03-07, Ben has been able to demonstrate increased strength
and range of motion but he continues to experience severe headaches and cervical pain. His therapist has
recommended implementation of a work-conditioning program.
Benjamin is not exhibiting any physical deficits other than poor posture indicated by intemal rotation of his shoulders
and slumping of his back. Increased muscle tension is palpated within his levator scapulae and trapezius muscles
bilaterally. He was instructed in proper posture. His strength and range of motion are normal. Cervical range of motion
is normal in all planes. He scored 25/30 on the MMSE, which is one point lower than his last evaluation. He was
oriented 10/10 to place, time, and current events. His recall was intact 3/3 after one, three, and ten minutes. He was
not able to perform serial sevens or spell the word WORLD backwards. He was able to follow 2J3 commands. Speed
of processing was severely delayed. He was only able to name 5 foods and 5 animals, each in 15 seconds. He
demonstrated difficulty with problem solving activities. Very mild visual-spatial perception deficits were indicated in his
copy of a design.

I

I
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He continues to demonstrate poor control over his emotions. Throughout the examination today, his agitation and
anxiety escalated in response to frustration to perceived barriers in his treatment. I explained that his recovery would
take a considerable amount of time. Despite the fact that he does not show any outward signs of injury, he sustained
a sheer injury to his brain due to the impact of the rock that struck him. This is not obvious on radiographic imaging,
but it is manifested by personality changes and cognitive deficits. Further treatment and diagnostic testing is
necessary to allow for optimal recovery and return to work. He may not be able to return to the same type of
employment dependent upon the amount of recovery gained over the next few months.
Treatment Plan:
.:. Speech therapy 2xJwk for six weeks to address cognitive deficits with memory, multitasking, reasoning, and
problem solving .
•:. Neuropsychological evaluation to be scheduled with Dr. John Wolfe .
•:. Neurology consultation with Dr. Michael Coates to evaluation possible seizure activity.
•:. ENT conSUltation to assess and treat nasal breathing difficulties. Referral to Dr. Thomas Beaton .
•:. Once medical condition is stabilized, referral for vocational rehabilitation consultation to assess for
appropriate employment according to cognitive and neurological limitations.
Impressions:
I
Plan:
o Closed head injury
0
Rx provided for Abilify 15 mg #30 to be taken one tablet
o Cervical injury whiplash
each morning to reduce agitation and anxiety.
o Cognitive deficits
0
Letter to Liberty NW regarding diagnosis and
o Frequent headaches
recommended treatment plan.
o Agitation
0
Referral to ENT to evaluate and treat nasal breathing
o Depression
deficits and TMJ symptoms.
0
Referral to Dr. Thomas Beaton for ENT consultation.
o Anxiety
o Muscle spasms
0
Follow up evaluation in one month.
o Neck pain
o Hypersensitivity to noise and light
o TMJ with jaw pain
o Post concussive syndrome
o Hyposomnia
o Difficulty breathing
o Possible seizure activity
Greater than 25 minutes were spent In face-to-face consultation With the patlenI and/or family
regarding coordination of care and physical examination. 50% of the appointment was spent in
counseling regarding the above issues.

Karen A. Stanek, M.D., Ph.D.
Brenda Munroe, MA
cc:

James Hannon, Attorney, fax: 208-676-8776
Hayden Lake Physical Therapy, fax: 208-762-4440
SLRI speech therapy dept. fax: 473-6097
Dr. Michael Ludwig, fax: 208-765-9103
Dr. Michael Coates, fax: 208-765-1194
Dr. John Wolfe, 208-666-0357
Julie Osler, Claims Manager, fax: 800-283-4456
Dan Brownell, vocational rehabilitation counselor, Idaho Commission, 208-769-1465
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BENJAMIN 0 MORRIS

Home: (208)964-6154

Male DOB:

RWC MRN: 001594756

10/12/2007 - Hospital Discharge Summary: PATIENT NAME: Morris, Benjamin D
.
Provider: Timothy W. Powell MD
Location of Care: Rockwood Clinic Neurology

PATIENT NAME:
Morris, Benjamin D
DATE OF ADMISSION:
10/01/2007
DATE OF DISCHARGE:
10/05/2007

AGE/SEX:
DOB:

311M

HISTORY OF PRESENT ILLNESS: The patient is a 31-year-old male status post
closed head injury from a work-related accident. Events of staring were
noticed during the first 6 months after the accident.
These had tapered
off significantly to where they are happening only once every 3 weeks. He
has had 3 episodes of jerking or arching of his back at nighttime.
These
again occurred within the first 6 months after his
ury.
He has had none
of these since the spring of 2007. He was admitted to the epilepsy
monitoring unit to evaluate for risks of underlying seizures as the cause
of his brief lapses of time.
HOSPITAL COURSE: At the time of a~~ission, his lorazepam was discontinued.
All other medicines were left as is. A 24-hour video EEG telemetry was
performed per routine protocol.
He was sleep deprived one time.
Please see the epilepsy monitoring unit report for complete details.
In
summary, he had one event of staring and one severe headache.
The EEG
during these times was normal. The baseline EEG was normal throughout the
admission.
There was no evidence to support the risks for possibility of
seizures based on this study.
INTERPRETATION:
1. Status post closed head injury.
2.
Post concussive syndrome secondary to #1.
3. Chronic headache secondary to #1.
DISCHARGE MEDICATIONS:
1.
Effexor XR 37.5 mg 2 p.o. q.a.m.
2. Abilify 15 mg tablets 1 p.o. q.a.m.
3.
Buspirone 10 mg tablets 1 p.o. t.i.d.
4.
Cyclobenzaprine 10 mg 1 p.o. t.i.d.
5. Methocarbamol 750 mg q.i.d. (she has having some GI upset on this
medication during this admission. We gave him Soma here instead, and he
appeared to do okay with this.)
6. Oxycodone 500 mg 1 q.i.d. for headaches.
7. VersaMist 27.5 mcg spray, 1 puff q. day.
8. Viagra 100 mg p.r.n.
9.
Prazosin 1 mg q.h.s.
10.
Lorazepam 0.5 mg t.i.d.
DISPOSITION: The patient is being discharged horne at this time.
will be at Dr. Horan's discretion.

Timothy W. powell, MD

Fol1owup

R. CLINTON HORAN, M.D.
2022 Government Way
Coeur d'Alene, Idaho 83814
Neurology
. Electroencephalography
Electromyography

(208)667-5536
1-800-562-9608(ext. 3273)

FAX (208)765-1194

November 16, 2007

Karen Stanek, M.D.
Rehabilitation Medicine Spokane
801 W. Fifth Avenue #104
Spokane, WA 99204
RE:
MORRIS, Benjamin
DOB:
Dear Dr. Moms:
I saw,Mr. Morris back to follow up these staring spells that started after his work-related
head injury. Video EEG captured a typical staring spell and showed no evidence of epileptic
activity. I think that coupled with his other normal EEGs that this is pretty convincing
evidence that these are not seizures he is havillg. I think this .probably just represents sequella
of his post-concussive syndrome and encouragingly, these are starting to become less frequent.
His memory and concentration are still not back to normal and he is interested in doing some
more speech therapy which I 'Mote an order for today. I do not have any recommendations for
any further neurologic workup at this time.

Sincerely,

rr~~
R. Clinton Horan, M.D.
RCH:jaj
c: Timothy W. Powell, M.D.

ROK§E NEURO
CONSULTANTS r

GKC.L~L
P.L.L.c.

Electromyography, Electroencephalography, Sleep
Medicine, Evoked Potentials, Chemical Denervation

May 14, 2008

Barbara R. Bess, M.D.
George R. Lyons, M.D.
James D. Redshaw, Ph.D., M.D.
Richard W. Wilson, M.D.

Ms.' Sharon Knipe
Paralegal
Liberty Mutual
P.O. Box 6358
Boise, ID 83 707 ~6358

RECEIVED
JUL 1 5 Z008

BOiSE LEGAL

RE: MORRIS, Benjamin
DOB:
Employer: Hap Taylor f,;, Sons, dba Norm's Utility Contractor, Inc.
DOl: 10/18/06
Claim #: WC665-210231~00
Dear Ms. Knipe:
. Benjamin Morris presented for an IME on 05/14/08. Enclosed is a Summary of Medical Records
provided. A DVD was supplied with imaging tests. Dr. Beaver saw the patient separately. The
nature of the independent medical examination and that I would not be his treating physician
was reviewed with Mr. Morris.
Mr. Morris describes a work injuryon 10/18/06. He was laying pipe when an approximately 25 lb
rock was kicked up hy an excavator wheel, hitting him in the back of the head. He notes he was
knocked six feet from the place of impact. He also notes that the rock penetrated the helmet. He
was dazed and felt he likely lost consciousness, although the time period is unclear. He noted an
intense numbness throughout all four extremities following this. He describes some shaking
activity of his extremities; however, he was wide awake while this was ongoing. He noted he had
scrapes on his face on the right side.
He presented initially to Dr. Mattis, a family physician. At that point, he was not sure if he lost
consciousness, and he describes his arms going numb. His neck hurt mildly, and he complained of
headache. There was a laceration on his head noted.
He was then taken to the Kootenai Medical Center. There, it was descrihed that the numbness
and tingling of his arms resolved quickly. At that point, he felt he was knocked out for a brief
time. His headache was described as severe at that point. He said he could not clinch his teeth
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together. He had a CT scan of his face that showed no acute fracture, but old fractures were
noted. Degenerative disease was seen on cervical CT at C4-5 and C5-6. He was placed on
Percocet with a diagnosis of closed head trauma, question mild concussion, and cervical strain.
He followed up with Dr. Thomas Nickol on 10/20/06, complaining of neck and jaw pain. He was
next seen by Dr. Nickol on 10/23/06 with complaints of persistent jaw pain, some vomiting, and a
productive cough. At that time, he was referred to ENT and occupational medicine.
On 10/24/06, he saw Dr. Mark Manteuffel at the Occupational Medicine Clinic. He had
complaints of headache and jaw pain. He was seen again a couple of days later and referred for
physical therapy for his neck.
Dr. Erik Gilbert from ENT reviewed him on 10/30/06. At that point, he felt his judgement and
insight were normal, and he was diagnosed with TMJ arthralgia. It was. felt that he would benefit
by seeing a dentist.
On 11/02/06, he saw Dr. Michael Ludwig from Occupational Medicine with cognitive
complaints, poor memory and light sensitivity. Occupational therapy was recommended.
Follow-up head CT was obtained on 11/09/06, due to continued complaints of headaches, which
showed no brain abnormalities. He was placed on trazodone around that time.
Occupational therapy saw him on 11/13/06 for a driving evaluation. Although he complained of
8/10 pain, no observable pain behaviors or expressions were noted. No fatigue was noted. It was
felt that he could operate a vehicle safely.
Because of continued complaints of headaches, on 11/16/06 Dr. Ludwig referred him to a brain
injury program.
He ultimately saw Dr. David Crow, an orthodontist & TMJ specialist in Post Falls. He felt he had
a normal right TMJ and a stage III left TMJ. He was referred to a dentist for tooth decay as well.
On 12/04/06, he told Dr. Ludwig he was fired from his job.
On 12/20/06, he saw Dr. Karen Stanek from Northwest Medical Rehabilitation. She felt he had
experienced tonic-clonic seizure activity immediately following his head injury. She felt he had a
nasal fracture, mild cognitive deficits, and decreased speed of processing. She recommended
continued physical therapy for his neck and prescribed BuSpar and Risperdal.
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On 01/18/07, Dr. Ludwig opined that it would be appropriate for modified duty, including
sedentary tasks, feeling there may he some disconnect between his stated function and his actual
function.
On 01/31/07, Dr. Stanek thought he had a whiplash injury with increased tone and spasticity. In
March 2007, Dr. Stanek began giving multiple triggerpoint injections with lidocaine.
In April 2007, Mr. Morris began describing seizure-like activities, waking up during the night with
his arm and leg shaking and staring spells during the day. He was feeling overwhelmed and
frustrated. His mini mental status score was 26/30 at that time.
A diagnosis of cognitive disorder, not otherwise specified, and major depressive disorder was given
by Dr. Wolf, Ph.D., on 05/04/07.
He saw Dr. Thomas Beaton, an ENT, on 06/05/07, who made a diagnosis of nasal airway
obstruction secondary to septal deviation and turbinate hypertrophy consistent with previous
trauma. He felt there was not an acute nasal fracture from the work injury.
Dr. Clinton Horan, a neurologist, performed multiple EEG studies, including in-patient
monitoring which did not reveal any evidence of epilepsy.
On 07/05/07, when seeing Dr. Beaton, the ENT doctor, he started weeping, got mad, and walked
out of the office.
Dr. John Wolfe, Ph.D., performed neuropsych testing in July of2007. The results will be reported
by Dr. Beaver.
In August of2007, he noted to Dr. Stanek that he had a jail sentence for violating a no contact
order. In September 2007, Dr. Stanek questioned bipolar disorder. Triggerpoint injections were
again given in October.
He underwent vestibular therapy in January of 2008 with complaints of falls a couple of times per
month.
Mr. Morris now describes jaw pain immediately following the accident which has continued to
date. He notes his jaw pain is on a daily basis, somewhat more so on the left than the right. He
apparently had a more intensive TMJ program and possibly surgery recommended to him by the
first specialist he saw, but financially he has not been able to do this. He notes pain in his neck
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on the left side greater than the right. He noes difficulty with sitting in one position for very long.
The extensive physical therapy he has had over time has only resulted in a 5% improvement. He
notes he takes the Percocet mainly for neck pain. He notes that the triggerpoint injections
helped somewhat for range of motion but not with pain, and they were not long~lasting. He did
start developing paresthesias in the left ulnar distribution last fall. These were not present
immediately following the injury. He denies pain in his elbow. He notes that his balance is
getting better. He still is dizzy when he stands up. His headaches are present on a daily basis, and
a couple times of week they get more severe. His usual pain level is 5/10. At other times, he gets
up to 8/10. Headaches are vertex in nature and at times holocranial. The headaches are only
minimally better since the injury. He complains of decreased concentration and memory. He
notes his sleep is impaired. He has been told he snores, which he notes started last summer. He
suffers from frequent nightmares. He also complains of bowel incontinence on a couple of
occasions. He also notes some bladder frequency.
Ben notes that his activities are very limited at present. He notes that he usually just sits in a dark
room throughout the entire day. He occasionally watches TV, drives a car, or plays video games.
He does note that he can go for walks but states he doesn't jump or run. He does do simple
household chores, such as laundry or dishes. He is currently living with his girlfriend. He denies
any current alcohol abuse. He does continue to smoke. He denies drug use. He has no clear
vocational ambitions other than going back to school. He notes he had been a C student during
his period at college. He notes continued difficulty with anxiety and depression. He has been on
Percocet essentially since the injury happened. He notes he is no longer having the seizure-like
activity but does have some periods of staring spells which are brief. He did go back to work for a
brief time but was fired when he noted that they had him doing activities outside of his light-duty
work. He has not worked other than that.
He denies a prior history of migraine headaches or dizziness. He was involved in a motor vehicle
accident, possibly in 2003. He notes he broke his nose at that point. He denied any jaw
problems, neck or back problems following this. He denies to me a history of prior mental illness.
There is a history of one DUL
PAST MEDICAL HISTORY is remarkable for diabetes.
MEDICATIONS: His medications include BuSpar 50 mg a day, amitriptyline 75 mg a day,
Prazosin, Percocet, and glyburide.
.
ALLERGIES: None.
SOCIAL HISTORY: He does smoke. He denies alcohol use.
FAMILY HIS TO RY is remarkable for diabetes in his father and stroke in his grandfather.
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On examination, he appears to be comfortable, although he describes 5/10 headache pain. He is
able to give a good history of the events following his accident. His short-term memory is one out
of three at five minutes. His speech is fluent without paraphasic errors. He attends to the
interview and examination well. His cervical range of motion is mildly decreased in all quadrants.
There is no tenderness to palpation. Pinch test is negative. Straight leg raising is negative while
seated. His peripheral pulses are normal. During the interview, he did grind his jaw frequently. I
do not feel a click with jaw opening. His oropharynx shows a crowded posterior oropharynx.
Heart is regular rate and rhythm. Blood pressure is 130/80. Pulse is regular. His discs are sharp
and flat. Pupils are equal and reactive to light. Visual fields are full. Extraocular movements are
intact without nystagmus. Face is symmetric. Tongue and palate are midline. Facial sensation is
normal. Hearing is intact to rubbed finger. Motor exam reveals full power and good fine
movements throughout. Deep tendon reflexes are intact and symmetric. Toes are down going.
There is no clonus. Finger-nose-finger and tandem walking are performed well. Sensation shows
a suggestion of decrease in an ulnar distribution on the left. There is no Tinel's at the elbow.
There is no evidence of spasticity. Vibration and proprioception are normal distally.
A video surveillance tape was reviewed from 11/23 to 11/25/07. This showed Mr. Morris driving
a car and getting out of the car easily and unloading some shopping items.
Below is a list of the answers to the questions put forth.

1)
2)

3)
4)
5)
6)

Jaw pain, by history related to his work injury. There is a history of prior nasal fractures,
and he did not suffer an acute facial fracture with the work injury.
Tension type headaches. These initially were associated with the work injury.
Currently, I feel they are perpetuated by his frequent narcotic use and other
psychological factors, as described by Dr. Beaver.
Cervical strain which is related to the work injury.
Probable obstructive sleep apnea. This is likely not secondary to his work injury.
Symptoms ofleft ulnar neuropathy. This developed remotely to an injury and is not
related.
There is not evidence of epilepsy.

2.

See Dr. Beaver's report regarding psychologic complaints.

3.

The panel feels that Mr. Morris would benefit from a two-week intensive treatment with an
in-patient/out-patient Brain Injury Treatment Program at the Idaho Elks Rehabilitation
Hospital or STARS, where he could be closely monitored. Additional rehabilitative
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strategies could be done, and he could hopefully taper off his narcotic medications. I would
also recommend he undergo a sleep study to rule out obstructive sleep apnea, as this
condition could be contributing to many of his pain and psychologic and cognitive
complaints. I do feel he would benefit from an independent evaluation in regards to his
TMJ. Workup of potential ulnar neuropathy is recommended on a nonindustrial basis.
4.

'-,5.

I do not believe craniosacral therapy is indicated. As stated in the answer to question 3, an
independent TMJ evaluation is recommended.
Mr. Morris has reached maximum medical improvement in regards to his cervical strain. The
. panel would like to reserve comment on his maximum medical impairment, following his
treatment in the Brain Injury Treatment Program. The panel would anticipate assessing
MMI following completion of the treatment program or 60 days from [his dictation.

6.

See above response.

7.

As above.

8.

This question has been answered in Dr. Beaver's report.

9.

There is poor correlation between Mr. Morris' stated level of function, degree of pain, and his
behavioral observations at the time of the visit. There is also poor correlation between the
degree of symptoms that he is experiencing and his objective findings on imaging and exam.

10. Obstructive sleep apnea may be contributing to his symptoms. There are incomplete records
regarding his prior accident and facial inj uries.
11. The panel feels optimistic that Mr. Morris will be able to return to some type of employment.
12. This will be addressed following his Brain Injury Treatment Program.
Sincerely,

George R. Lyons, M.D.

GRL/ec 06/24
cc: Craig W. Beaver, Ph.D.

7

CraIg \V. Beaver, Ph.D., ABPl' - eN
Licensed Psychologist

250 Bobwhite Court, Suite 220 • Boise, Idaho 83706 • (208) 336-2972 • Fax (208) 336-4408
Mailing Address: P.O. Box 5445 • Boise, Idaho 83705

December 2, 2008

Sharon R. Knipe
Liberty Mutual
6213 N. Cloverdale Road, Suite 150
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Dear Ms. Knipe:
This letter/report"is a follow-up to your letter of 10/31/0S. As you are no doubt aware, Dr. Lyons
and I had conducted a panel examination of Benjamin Morris in May 2008 regarding his injuries
irom the incident on J 0/18106. We had recommended some additional care and treatment as wen
as evaluation. Recently. I had the opportunity to review multiple new records you provided to
me regarding Mr. Moms' care and treatment. I did take the opportunity to review those records
as well as the prior evaluations conducted by Dr. Lyons and me. At this time, I would like 10
both provide a summary review of the additional records you have provided and then respond
specifically to the questions outlined in your letter of 10/3110S.
Rt:'view of Records:
The review of records that were not initially available at the time of my IME report begin with
Mr. Morris seeing Lisa Kettleson, speech therapist, at S1. Luke's Rehabilitation Institute on
03/07lOS. The patient was seen for a visit at that time. He complained of feeling tired, dizzy.
The patient noted to continue to demonstrate ability to divide attention, simplifying them as
necessary despite having headaches.
A physical therapy progress summary was provided on 03/07/0S from S1. Luke's Rehabilitation
Institute. In that, they noted Mr. Morris had completed five sessions since begilming their
program and had canceled on three ditIerent occasions. The patient reported having a headache
three out of seven days of the week. He was not doing his habituation exercises daily as had
been recommended, and at that time, he had stopped going to the gym. They recommended six
additional visits.

Diplomate in Clinical Neuropsychology, American Board of Professional Psychology

Sharon Knipe, Liberty Mutual
Re: Benjamin Morris
December 2, 2008
Page 2
The patient was seen again for speech therapy on 03/11108 by Ms. Kettleson. The patient was
described as doing well, yet tired and not sleeping well. . The patient continued to demonstrate
good use of skills in therapy but had difficulty applying them to real life.
The patient was seen in physical therapy for vestibular treatment on 03/11108. The patient was
noted to be playing video games several hours a day but had started going back to the gym one
or two times a week. He showed appropriate habituation response in the clinic.
The patient was seen again for speech therapy on 03/14/08 by Ms. Kettleson. The patient had
completed quite a few projects including applying for Social Security and doing things for his
attorney with the aid of his spouse. He was making progress towards his goal and demonstrating
good use of his strategies.
The patient was seen again for outpatient speech on 03/18/08 by Ms. Kettleson. He reported he
was stressed because he had gotten a speeding ticket on the way to therapy. Processing speed
was decreased that day, likely secondary to stress.
The patient was seen for physical therapy on 03/21108. He was complaining of headache,
nausea, and vomiting. Recently, he had changed his antidepressant, which made him feel
groggy. He reported he fell over in the elevator. It was also noted the patient did drive on the
freeway coming in to his appointment today.
The patient was seen again for speech therapy services on 03/21/08 by Ms. Kettleson. He
reported he was feeling pretty bad and he threw up this morning, and he came in with his
sunglasses on.
The patient was seen by Valerie Wang for physical therapy again on 03/25/08. He had some
discomfort from doing his gym workout again. Breathing was labored. He was hoping to get
authorization for a sleep study. Interestingly, Mr. Morris on evaluating motion sensitivity this
day, particularly with bend to sit to stand and sit was noted to be within normal limits and had
normal smooth pursuits.
The patient was seen for speech therapy services again on 03/25/08. He wanted to take a break
from therapy while working out things with his lawyer and possibly traveling to Boise for
neuropsychological evaluation. He reported low pain rated as a two for his headache. He mostly
complained of being dizzy. The patient demonstrated good use of strategies while writing things
down or asking for written communication during sessions.
Summary on 03)28/08 by physical therapy noted he completed 10 visits with two cancelations at
this point. His dizziness usually decreased as the day went on. He had achieved his goals with
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regard to positive left head thrust for peripheral vestibular hypofunction. He was improving with
regard to motion sensitivity and had improved gait with head movement.
They did still note that his balance was impaired with his eyes closed on compliance services.
Speech pathology noted he now completed 16 sessions with them as oftheir note on 03/28/08.
He had only one cancelation. He had made good progress towards his goals.
The patient was seen again for physical therapy services on 04/10108. The patient reportedly had
a tendency to lose his balance posteriorly.
The patient was seen again for speech therapy services on 04/1 0108. It was reported he was still
using his compensatory strategies inconsistently, which was a concern.
.
A summary was written on 04/1 0108 regarding Benj arnin Morris' work in speech therapy. He
had demonstrated progress toward goals but continued to present with attention deficits. He had
met their goal with regard to using compensatory strategies for his memory. He had met the
original goal for attentional issues and for reasoning and problem solving. He had also met their
goal for verbal fluency issues.
The patient was seen again for physical therapy on 04/15/08 by Ms. Wang. Neck pain and
headache were described at a low level. He wanted testing for thyroid. He had recently been
taken off Soma, Remeron, and Lorazeparn and was on Elavil. He was complaining of right foot
and right hand numbness and paresthesias. He was also complaining ofleft hand numbness
since last October. The patient was described as groggy and had insomnia last night.
The patient was seen again by speech therapy services on 04/18/08. He again reported feeling
dizzy with a headache at a level 5. He reported yesterday, he had been diagnosed with diabetes.
His blood sugar was reported to be over 400.
The patient was seen again in physical therapy on 04/18/08. He had gone to the emergency room
because of numbness and a blood glucose of 449.
The patient was seen by Dr. Stanek on 04/21/08. The patient was on Abilify, Prazosin, Viagra,
Glyburide, Percocet, Amitriptyline, Busipirone, and Prevacid. He was complaining of daytime
sleepiness, sleep apnea, cognitive deficits, and hyperglycemia. He had recently gone to the
emergency room at Kootenai Medical Center with changes in his mental status, heart
palpitations, and paresthesia. His blood sugar was found to be at 449. The patient was also
noted to have had a video EEG testing done on 11/16/07 that had captured typical starring spells
but showed no evidence of epileptic activity.
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The patient was seen again on 04/22/08 by physical therapy. He reported significant headache
after a psychological evaluation for disability (uncertain who conducted this evaluation).
The patient was seen again for physical therapy on 04/25/08. He was doing exercises, although
some were noted to be quite difficult. He was grinding his teeth secondary to complaints ofTMJ
difficulties and had broken two teeth.
The patient was seen again on 04/25/08 by speech therapy. He complained he was having
difficulty with short-term memory lately, noting he could not remember what he had for
breakfast. He reported he was unable to recall daily events from yesterday; although he was able
to recall an explanation a physician had given him in his workup for diabetes.
On 05/01108, the patient was seen again by physical therapy complaining ofa had headache and
soreness in his back and neck.
The patient was seen by speech therapy on 05/02/08. They noted he had poor followthrough
with horne assignments.
Speech therapy \-\lTote another summary note on 05/06/08 noting he now had completed 20 visits
with only one cancelation. The patient demonstrated improved use of compensatory strategies in
the interim but continued to complete assignments inconsistently despite strategy use.
The patient was also seen by physical therapy around 05/13/08. It was noted he had made good
progress with vestibular rehabilitation at this point after having completed 16 sessions with only
four cancelations.
The patient was then seen for an IME by Dr. George Lyons on 05/14/08. His history was
reviewed as well as the records. The patient had a number of complaints. Dr. Lyons noted the
patient had jaw pain related by history to the work injury, tension headaches associated with the
work injury, although it was felt his frequent narcotic use and psychological factors were playing
a role. The patient was noted to have a cervical strain related to the work injury. The patient
was also noted to have probable obstructive sleep apnea not related to the work injury. The
patient also showed symptoms ofleft ulnar neuropathy developed remotely to the injury, and
therefore, not related. He finally noted there was no evidence of epilepsy. It was recommended
the patient do a 2-week intensive brain i1-Dury treatment program. Although it was nonindustrial, it was recommended he undergo a sleep study to rule out obstructive sleep apnea that
may be contributing to some of his difficulties. Similarly, he recommended ulnar neuropathy
workup, which was non-industrial. Dr. Lyons did recommend he had TMJ workup related to the
industrial injury. Dr. Lyons did not feel craniosacral therapy was indicated and he had reached
maximum medical improvement with regard to his cervical strain, and would likely be at MMI
for his brain injury when he completed treatment or in the next 60 days. Dr. Lyons felt there was
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poor correlation between My. Morris' stated level of functioning, degree of pain, and
observations during his evaluation. He was optimistic he could return to work.
Neuropsychological examination was completed by me. That examination noted Mr. Morris did
show evidence of postconcussive syndrome which was largely resolved. There was evidence of
pain issues being affected by psychological factors. I also thought Mr. Morris appeared to have
some posttraumatic stress and/or adjustment issues with strong hypochondriacal tendencies. It
was recommended his medications be reviewed and perhaps titrated off narcotic medications,
and he participates in a 2-week intensive brain injury treatment program. It was not felt he
would be at MMI for a few more months. It was felt there was a strong psychological
component affecting his presenting objective symptoms. There was some concern about his
addiction potential. It was felt he could return to work. Some restrictions were discussed.
The patient continued to be followed by Dr. Stanek. He was seen again on 05/30/08. He
continued on multiple medications including Viagra, Percocet, Prevacid, Glyburide, Busipirone,
Prazosin, and Amitriptyline. The patient had recently been seen in the emergency room because
of elevated blood sugars. The patient had stopped his rehabilitative therapies and felt his
symptoms had begun returning. It was recommended he restart vestibular therapy. He was
given samples ofSkelaxin. He repolied having days where it was difficult to control his temper.
The patient reported he was still having nightmares. The patient felt ifhe watched his diet and
exercised, he could keep his blood sugars lower. Unfortunately, he was not following a strict
diet nor was he testing his sugar levels routinely. His most recent blood sugar test had been
elevated.
The patient was seen again by outpatient speech therapy on 06/19/08. He was again ~ducated
about strategies. Further authorization was going to be requested for additional sessions.
Physical therapy also saw the patient on 06/19108. They reviewed habituation exercises.
The patient was seen again for physical therapy on 06/26/08. He reported he had no head pain
until he had done speech therapy. He was not going to the gym and noted he needed to get "off
my butt."
The patient did see speech therapy. He was not using his strategies at home. He reported he
spaced out getting an organizer.
The patient had follow-up again with Dr. Stanek on 07/03/08. He was still on Viagra, Prevacid,
Percocet, Glyburide, Prazosin, Amitriptyline, Busipirone, and Skelaxin. The patient was in no
formal therapy at this time. He had lost about 11 pounds. He continued to have difficulties
sleeping with complaints of nightmares. He also noted to be snoring heavily. He was showing
signs of depression. Dr. Stanek felt the patient showed delayed processing speed. The patient
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felt he had only returned to about 50% or 60% of his baseline and primary deficits. He
complained a lot of hyposornnia. He also talked about whether he was setting his expectations
too high and whether he would benefit from a different type of treatment. Dr. Stanek reported
the patient was still plagued with poor memory.
A letter was authored on 07/06/08 by Dr. Stanek who described Ben Morris' recovery as very
slow. She recommended additional treatment including Botox injections, additional physical
therapy, referral to the Dimey Memory Clinic, and to iI1.itiate vocational rehab services.
The patient was seen again on 09115/08 by Dr. Stanek. He continued on Viagra, Prevacid,
Amitriptyline, Prazosin, BuSpar, Glyburide, and Percocet. The patient was noted to have been
discharged from speech and physical therapy. Dr. Stanek reported that after review, she felt Mr.
Morris had likely plateaued in his recovery and further treatment would not be curative. She
stopped him on Skelaxin and wanted him to ilial Baclofen.
Mr. Morris underwent vocational testing on 09/15/08 through 09/26/08 by Robert Cornell, M.S.,
C.V.E. In many areas Mr. Morris performed in the average range compared to other workers.
He had weakness in math skills, which has historically been a weak area for him. Also, it was
recommended he have some remediation in English. Strategies for retraining were discussed.
On 10/13/08, Benjamin Morris underwent preadmission screening by Rehab Without Walls.
They apparently met and interviewed he and his girlfriend. He was still reporting daily
headaches, neck pain, difficulty turning his head, and cognitive difficulties, although he thought
this had improved. He also complained ofPTSD symptoms and jaw pain. He was currently
living with his girlfriend, Mary, in an apartment complex. He was on BuSpar 15 mg ti.d., .
Amitriptyline 115 mg h.s., Prazosin 4 mg h.s., Bac10fen 10 mg h.s., Prevacid 30 mg q.d.,
Glyburide 5 mg b.i.d., and Oxycodone 10 mg q.i.d. p.r.n. for pain. He still had elevated blood
sugars when he checked them. Physically, he was noted to be independent in all aspects of
mobility but still reported balance issues due to dizziness. He also complained of intermittent
numbness and tingling in the last two fingers of his hand. He was independent with all of his
ADLs. He was driving and reported no problems with path finding. However, he reported
struggles with money management and keeping his checkbook. He was able to do cooking and
household management. The patient complained of difficulties with attention and concentration.
During the interview, it was noted he was able to convey his thoughts and ideas clearly and
concisely. He complained he had to reread things and did have word finding problems, although
this was not noted during their interview. The patient complained he had PTSD and nightmares
since the accident. He felt the current medication was helpful. They did not feel he would be
appropriate for Rehab Without Walls given his current status.
At this time, I would like to respond specifically to the questions outlined in your letter of
10/31/08.
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1. Does Mr. Morris require additional medical treatment related to his injury of 10/18/06?
so, please identify what additional treatment is recommended and the duration of such
treatment.

If

Mr. Morris has had an extensive amount of rehabilitative therapies since his work injury on
10/18/06. There has not been significant change in his status during the course of the most
recent round of therapy. Dr. Stanek, who has been providing ongoing medical care and
treatment, opined in one of her last notes he had plateaued. At this point, I would not
recommend any further neuro-rehabilitative care or treatment. Additionally, I would not
recommend any further psychiatric care or treatment. I do not think any further care in either
of these areas will be at all curative for Mr. Morris, and in fact, would be at best, palliative
care.
There is one exception, however. Dr. Lyons and I recommended he have an IME TMJ
evaluation to see what, if any, further care or treatment was indicated with regard to his jaw
related to the industrial injury of 10/18/06. It appears from the notes, he had a TMJ
evaluation but missed the appointments, and that particular physician would not reschedule.
It still would be reasonable for him to have an IME with regard to any further treatment for
TMJ issues.
'

2.

If Mr.

Morris does not require any further treatment, is he medically stable with regard to his
10/J 8/06 injury?

Yes. Dr. Lyons and I view Benjamin Morris at maximum medical improvement related to
his orthopedic injuries and complaints (cervical strain), neurocognitive complaints secondary
to mild traumatic brain injury, as well as his psychiatric complaints reflective of mild
underlying PTSD. With regard to all of these conditions, we feel he is now at MMI. We
would defer with regard to 'the TMJ issue. Ifhe does not complete an evaluation within 60
days ofthis report, we would consider him at MMI with regard to the TMJ issue as well
since he has not followed through with that treatment in the past.
3.

Ifyou find that Mr.

Morris does not require any further treatment and is medically stable,
does he have a permanent impairment rating? If so, please identify according to the AMA
Guidelines, Sixth Edition, what permanent impairment rating you would assess and
apportion, if appropriate, any to pre-existing or subsequent conditions.

Ben Morris was involved in a work related injury on 10118/06. vVe do believe he suffered a
permanent partial impairment rating directly related to the accident on 10/18/06. However,
he also has a number of other conditions affecting his functioning that we believe are nonindustrially related at this time. Therefore, we would like to go through and specify the areas
of impairment that are related or not related to the industrial injury:
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a. Benjamin Morris did suffer a mild traumatic brain injury in the work related accident
on 10/18/06. He has at least partially recovered from that. However, he still has
some difficulties with inattention, which does appear to then interfere with his
functioning in some activities of daily living, particularly as it relates to memory and
staying organized. However, despite this, he does describe being independent with
his ADLs at home and in the community. He is driving.
Therefore, utilizing the AMA Guides to the Evaluation of Permanent Impairment,
Sixth Edition, specifically under Section I3.3d for Mental Status, Cognition, and
Highest Integrative Function, he would fall into Class I Category of 1-10%
impairment whole person. This reflects the fact that he is able to assume all usual
roles and perform his ADLs but does have mild difficulties. We would assign an
impairment rating of 5% whole person attributed to the industrial injury of 10118/06.
Mr. Morris also reports .some difficulties with somnolence during the day. There has
also been concern that he is more easily overwhelmed emotionally in certain
situations. While both of those areas have potential to be rated under Chapter 13
related to a traumatic brain injury, utilizing the AMA Guidelines to the Evaluation of
Permanent Impairment, Sixth Edition, one looks at the highest impairment within
several categories related to the traumatic brain injury. Neither his complaints of
sleepiness during the day nor his reports of occasionally getting overwhelmed as it
relates to personality changes from the traumatic brain injury were felt to be higher
than the 5% assigned for Mental Status, Cognition, and Highest IntegrativeFunction;
therefore, the 5% rating would stand as the impairment for his traumatic brain injury.
b. Benjamin Morris has also been treated for vestibular disturbance following his
industrial injury on 10118/06. He has undergone an extensive amount of vestibular
therapy for this. He has been somewhat inconsistent in following through with his
habituation exercises. Under certain circumstances, he does report some increased
dizziness. However, in reviewing the physical therapy notes, the notes by Dr. Stanek,
and our own examination, I would note that while he does report occasional feelings
of dizziness, he is functional in his mobility activities. He has no difficulty walking
on even or uneven surfaces, climbing stairs, sitting or standing from a chair, etc.
Therefore, no impairment for station and gait disorder under Section 13.6 would be
assigned.
c. Ben Morris has complained ofTMJ pain, and was initially seen and evaluated for
TMJ issues during the first months after his injury. However, as noted above, he did
not complete the necessary treatment for his TMJ complaints. An IME TMJ
evaluation is recommended by Dr. Lyons and me to determine what, if any, further

Sharon Knipe, Liberty Mutual
Re: Benjamin Morris
December 2, 2008
Page 9

treatment is indicated and whether or not he would warrant an impairment rating
related to his TMJ .
. d. Benjamin Morris would warrant an impairment rating related to posttraumatic stresstype symptoms he has experienced since the time of his accident. In reviewing the
symptomatology based upon my prior examination of him in May 2008 and
reviewing the records, he does report he continues to have nightmares related to the
event and increased emotional reactivity. Utilizing Chapter 14 of the MfA
guidelines, we would assign an impairment rating of 5% whole person attributable to
the industrial injury of 10/18/06.
e. Therefore, utilizing the Combined Values Table of the AMA Guidelines, he would
warrant a 10% impairment whole person related to the industrial injury of 10/18/06.
f.

No impaimlent is assigned for his cervical strain. No significant complaints were
noted more recently in the records. As. noted previously, his poor sleep, we believe,
is non-industrially related.

4. Does Mr. Morris have any permanent work restrictions?
that may be due to pre-existing or. subsequent conditions.

If so, please identify those and any

In regards to any permanent restrictions for Mr. Morris, I would note we do feel he is capable
ofretuming to employment. However, we would recommend the following work restrictions
on a permanent basis:

a. Mr. Morris does complain of occasional episodes of dizziness. He also has a history
ofa traumatic brain injury fromJhe industrial injury. Therefore, we would
recommend he not work in situations where he is involved with unprotected heights.
This would be working without a safety harness or other similar equipment when he
is more than 6 feet offthe ground. This would likely restrict him from working on
high-scale structures or in other situations where he would be on unprotected heights.
b. Because of his PTSD-type symptom difficulties, he likely would not do well working
around a situation similar to that in which he was injured. At the time of his work
injury on 10118/06, he was working on road construction involved with pipe laying.
Working road construction with pipe laying would likely cause difficulties for him
secondary to his PTSD issues. Therefore, we would recommend restriction from this
environment. Otherwise, no other work restrictions would be applicable.
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c. If Mr. Morris does seek retraining we would agree with the recommendations by Mr.
Cornell regarding remediation in math and English, as well as seeking some
accommodations in a school setting.
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Annette Yorgason
Liberty Northwest Insurance Company
P.O. Box 7507
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Medical Examination of Benjamin Morris
Employer:
Claim Number:
Date of Exam:
Date of Birth:
Date of Injury:

Norm's utility Contractor, Inc.

WC665-210231-00
01/05/09
10/18/06

Location of Exam: Spokane, Washington
Examining Physician: Grant F. Rodkey, DMD
Dictated by: Dr. Rodkey

T

hank you for requesting OMAC to schedule an independent medical
examination on Benjamin Morris. The following is a report of a dental
examination performed by Dr. Rodkey.

This report is intended to provide you with a fair and objective review of the
medical facts relating to the examinee's circumstance, including those
particular issues presented for our consideration.
The opinions expressed in the report are solely those of the physician performing
the examination.
A reminder letter was sent to .the examinee that included an explanation of the
purpose and procedures of the examination. The letter also informed the
examinee that a written report will be sent to the agency requesting the
examination. The examinee should contact that agency for information
regarding the report.
The dictated report is as follows:

www.omacime.com
Clinic Locations ti,roughout the Horthwest
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OSJECTIVE MEDICAL ASSESSMENTS,

CHIEF COMPLAINTS -- --- -- --- -- --------- -- -- ---- -- -- ---- ------ -- --- -- -- -- -- -- -- -- -------"I'm here for IME for TMJ. I clench my teeth all the time and some of my back
teeth are in pain."

HISTORY OF PRESENT ILLN ESS

-~ -- --------- -- -- -- -- --- --------- ----- ---- ---- -- ----- -------

On October 18,2006, according to the examinee, "I was working and boulder
hit me in the back of my head. I was throw [sic] in the air and landed on my
face. It broke my nose and hurt my jaw realy [sic] bad. It cracked some of my
teeth. It hurts to chew my food and when I have to yawn."
The examinee states he was working to build a pipeline when a "boulder
smacked the back of my head making my hard hat fly off and I lost
consciousness, flew about 5 feet and fell on my face." (He claims that the force
was "2000 pounds.") He states, "I also had a seizure. When I got to the hospital
my jaw was hurting and hurt for about two weeks. It was on the right side first
and now is on the left side. Sometimes it pops and catches and I just cringe
thinking about opening wide. I saw Dr. Crow in Post Falls in November of '06
and lost one tooth since then."
On the OMAC intake form pain diagram, the examinee purports, "A 25-pound
boulder struck me in the back of the head, the boulder was doing 1600 feet per
second."
Shortly following the incident, the examinee was taken to Kootenai Medical
Center, where CT imaging was performed, and the examinee was examined
and released.
Since the date of the incident, the examinee has had numerous visits with
various health providers for electroencephalograms, MRls, psychological testing,
ear, nose and throat (ENT) evaluation, sleep studies, chiropractic care, and an
orthodontic TMJ specialist.

CHART RE\fIEW---------------------------------------------------------------------------As the records supplied for review in this IME were limited, the examiner defers to
the record review of George Lyons, MD (IME May 14, 2008); and Craig W.
Beaver, PhD, ABPP-DCN (neuropsychological examination May 27, 2008), which
are adequate for the history of this case. The results of these reviews seem to
indicate a disconnect between symptoms stated subjectively and observations
and test results obtained objectively.
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The CT imaging from Kootenai Medical Center (KMC) notes a soft tissue
laceration in the occipital area, but was negative for a fractured skull base,
spine, and mandibLe; and positive for nasal bone fractures. No significant
abnormalities were noted in the temporomandibular joints, and they were
properly located.
The examinee was also examined by N. David Crow, DDS, MS, an orthodontist
and self-titled temporomandibular joint (TMJ) specialist, on November 21, 2006.
The subjective cfaims put forth by the examinee were as follows:
•
•
•
I:

•

Constant intense pain in the left and right temporomandibular joints, face,
and neck.
Left and right temporomandibular joint clicking, popping, and grating.
Transient bilateral closed lock.
Frequent headaches.
Bite feels off.

The clinical findings of Dr. Crow were as follows:
•
•
•

Right TMJ; Stage I-Within normal limits.
TMJ (he does not specify left); Stage lilA-lateral and retro diskalligament
stretching and tearing, joint effusion, muscle spasms.
Right TMJ loadable at exam; left TMJ not loadable at exam.

He also noted excessive anterior incisor wear and posterior interferences.
Recommendation was made to see a general dentist for the restoration of
decayed teeth numbers 2, 3, 13, and 30.
Through the course of his treatment, he appears to have been very heavily
medicated by Karen Stanek, MD, with a combination of seizure medication,
antidepressants, narcotics, sleep aids, and anxiolytics.

PAST MEDICAL HISTORY --- --- ---- -- -- -- ------- ------ -- ---- -- ----- --- --- ---- -- --- -- ---- --His past medical history is otherwise noncontributory.
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REVIEW OF SYSTEMS ----- ---- -------- --- ----- -- ---- ---- ------- ----- --------- -- ---- ---- ---The review of systems is historical, based upon the medical documentation
provided and an interview with the examinee.

The examiflee has a noncontributory condition of diabetes and tobacco habit.
SOCIAL AND FAMilY HISTORY ----------------------------------------------------------Information in the Social and Family History section of this report was obtained
from a form completed by the examinee and an interview with the examiner.

The neuropsychological examination of May 27, 2008, by Dr. Beaver indicates on
pages 11 and 12 that the examinee has struggled with school, relationships with
significant others, and a conviction for driving under the influence. Also noted
was that his father, Harold, is medically disabled but continues to do ranch work.
DENTAL EXAtv'INATION -- ------ ---- ---- ---- ------ -- ------ -- ------ . •••.••. =--== ===== - - - ====

The examinee ambulated to our second-story office, accessible by stairs, with
no apparent difficulty. He presented in no apparent distress. He was informed
of the nature and purpose of the examination and informed to engage in no
activities which would cause further injury.
The examination consisted of palpation of the masseteric, temporalis, and
digastric muscles, as well as the temporomandibular joint in both static and
dynamic states; auscultation of the temporomandibular joint in dynamic
opening and closing; and simulation of chewing under load with a moistened
cotton roll.
Measurements were made of the excursive and protrusive ranges, maximum
incisal opening, overjet and overbite. Midlines were identical aligned between
maxilla and mandible.
Finally, the general oral conditions were noted, including attrition, abfractions,
cracks, plaque, restoration condition, presence of caries (decay), and
periodontal health.
Throughout the examination, the examinee was observed for visual and audible
expressions of pain, such as wincing, splinting, moaning, or statements of
experienced pain.
The results are as follows:
4
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Palpation: All muscles examined and the temporomandibular joint are
asymptomatic.

Auscultation: The temporomandibular joints are devoid of any crepitus, clicking,
popping, or irregular movements visually; when observing from above the
examinee during opening, no deviations to the right or left are noted.
Simulated mastication: No expressions of pain are noted upon cotton roll
chewing bilaterally to the temporomandibular joints or muscles of mastication.
Only when a response was solicited regarding pain did the examinee stote that
the left masseter has "slight" tenderness.
.
Measurements:
Excursive: L=l 0 millimeters R=12 millimeters
Protrusive: 12 millimeters Maximum Incisal Opening: 51 millimeters
Overjet: 3 millimeters
Overbite: 5 millimeters
General Oral Conditions:
Missing teeth: 3, 11, 19, and 30
Attrition: 4 (8 cusp), 6-10 (1),14 (0), 22-27 (I), and 311MB cusp)
Abfradions: None noted
Cracks: 28, 21, and 20 (vertical craze lines)
Plaque: Moderate
Restorations: 2 (MO), 5 (DO fractured), 13 (MOD fractured), and
31 (fractured MOL amalgam)
Caries: 2 (8), 5 (M), 13 (M), and 31 (M)
Periodontal Health: Heavy mandibular lingual calculus and keratinized tissue
between 18 and 20.

B = Buccal
I = Incisal
0= Occlusal
M = Mesial
D = Distal
These findings indicate a healthy masticatory apparatus (temporomandibular
joints and muscles) devoid of pathology. The measurements indicate normal
ranges with the maximum incisal opening of 51 millimeters being on the upper
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limits of a statistical Bell curve. The maximum opening was repeated several
times with no clicking, popping, or locking of the jaw. No deviation upon
opening was also noted, indicating that the pterygoid muscles are not splinting
to protect an injury in the joint mechanism.
The general oral conditions reflect both a nocturnal parafunctional activity
called bruxism (grinding) as well as chronic dental health neglect, as noted by
multiple teeth with fractured restorations, carious lesions, and the presence of
heavy calculus accretions which have formed a "bridge" in the lower front
teeth.
Chipping [attrition) of the front and back teeth is a chronic result of nocturnal
bruxism.
Teeth numbers 3 and 30 recommended for restoration by Dr. Crow two years
ago have been extracted since that time, while numbers 2 and 13 are still in
need of dental treatment. Additionally, number 31 now has a fractured
restoration and recurring decay.
IMAGING STUDI ES -- - ---- --- -- -- ------ --- ~----- ------ ------ ---- ------------ -- ---------- ---

No images were provided, nor were any taken for this examination.
The findings of the CT images were reviewed in the Chart Review.
DIAGNOSES ---------- -- ---------- ------- ------- --- --- -- -- -- --------------- -.: ----- ---- --- --

1.

Right and left temporomandibular joint normal function and range. No
pathologic conditions present.

2.

Caries (tooth decay), not accident-related.

3.

Attrition and abfractions, not accident-related.

4.

Calculus accretions, not accident-related.

RECOMMENDATI ONS AN D DISCUSSION --- -- -- -- -- --- ----------- ------- -- ------ --- -----

Despite current and previous claims of symptoms in the temporomandibular
joint apparatus by the examinee, there were no current objective findings to
substantiate them. The findings of this examination are in contrast and
disagreement to the findings as noted by Dr. Crow.
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The general oral conditions of the examinee would indicate that maintenance
of oral health care has been chronically neglected despite prior
recommendations for treatment as noted by Dr. Crow's exam on November 21,
2006.
His reliability as a historiarl is questionable in that a rock weighing 25 pounds
traveling in the range of the speed of a bullet (1600 feet per second) would
have decapitated the examinee due to momentum, weight and size of the
projectile. Symptom magnification may be a factor in this case, and statements
of this nature invite scrutiny. (Please see report of Craig Beaver, PhD, May 27,
2008, Impressions/Recommendations, question 1, Axis II.)
1.

Has Mr. Morris sustained a TMJ injury as a result of this industrial accident?

In my professional opinion, based on objective observations, the
examinee, Mr. ,'v'lorris, did not sustain a temporomandibular joint injury as a
result of this industrial accident.
2.

If you answered yes to question number 1, what injury has been
sustained?

Not applicable.
3.

Did Mr. Morris have a prior TMJ problem? If so, would you identify what
would be considered preexisting and/or subsequent to this injury?

Although no pre-accident dental records were provided for this
examination, on a more-probable-than-not basis, Mr. Morris did not have
a prior temporomandibular joint problem. It should be noted that the IME
of Dr. Lyons on May 14, 2008, page 4, indicates that the examinee was
involved in an motor vehicle accident around 2003 which resulted in
facial injuries. There was no other record of this noted.
4.

Does Mr. Morris require any additional treatment as a result of his TMJ
injury sustained as a result of this industrial accident? If so, please identify
what treatment is required and the duration of any such treatment.

As there is no temporomandibular joint injury, no additional treatment is
required.
Note: It is advisable that Mr. Morris seek dental treatment to resolve the
non-incident-related dental conditions noted during the IME.
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5.

Has Mr. Morris sustained a permanent partial impairment as a result of this
injury? If so, please identify what impairment you would assess and
apportion any to preexisting and/or subsequent conditions.

There is no permanent partial impairment for Mr. Morris'
oral/temporomandibular joint condition.
6.

If you have identified a temporomandibular joint injury as a result of this
industrial accident, does this prevent Mr. Morris from working? If you
answered yes, please identify what work restrictions are the result of this
injury.

There is no oral or temporomandibular joint condition that would prevent
Mr. Morris from participating in gainful employment. No restrictions are
applicable.

Grant F. Rodkey,
Dentist

.M.D.

OMAC/cs
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NW Medical RehabilitatiOIl
1315 N. Division
' Spokan~ 'VA 99202
Phone: 509-624..0908
Fax: 509-459-0881

DATE: 03/12/2009

RE:
Benjamin 0 Morris
DaB:
07/24/1976

t"lj.chael J. ~Jalker
Attorney at Law
601 W. Main
Suite 1212
Spokane,~vA

99201-0684

Dear Mr. Walker:
1 apulogize fc~ the delay in response to your 12-08-08 letter
r.equesting the following information:
1. Has he reached maximum medical improvement?
No. In my opinion he still has issues 'from his industrial injury that
need to be addressed if he is to be successful in returning to work.
This includes:
A. 1'eaching him comperisatory techniques to manage his headache
paln. This could be through a pain clinic or. I"i th neuropsychological

counseling ~Jith biofeedback.
B. Not related to industrial accident, but he must be seen by a
PCP to manage his high, blood sugars, which could be:: causing his feeling
of malaise and fatigue.
C. 'He needs an objective evaluation by a dentist with expertise in
TN~J conditions. He has had t:w e'.raluations·, each of which confli.ct with
each other in opinion. He has complained of jaw pain since his injury
without any type of tr?atment to focus on resolution of the issue.
2. Do you concur with reconunendation for Tt-1J evaluation? Yes.
3. I agree that he falls into Class 1 for his traumatic brain injury,
hOlo-lever Class 1 CaLegory is 1-14% impairment whole person not 1-10%.
Since he did not have a pre-existing condition and he sLlstained
problcmc wit.h ('lp'T"snn::lit y changes, feelings
anger, being
overwhelmed, as well as difficulty \-lith tOJ..1.0Vl 'ChI:'Quyh, I "QuId give
him 10 versus 51 .

of

.._.. I:l§ .. t!E.s_,~l:!.rDnic pai.n and spasm in his neck, as well as headaches, which
were exc1uci'ed .-Accordrng to "'Sect:i'orc 50 orr-page -584-; -he ·w.GDJ.d... fa ,ll...i..n.t.o.. , .....
the mild category for pain, which I-/ould add an additional 3%., If a pain
clinic is approved , this may indeed remove the chronic pain rating.

! agree with the rating [or PTSD.
Therefore utilizing the combined values table of the A~~ Guideline,
10+5=151 + 3-181 versus 10', he would qualify for an 18\ whole person
impairmaot rating related to the industrial accident of 10-18-06 and
not 10%. Also any impairment related to the T[VlJ \"lould need to be added.
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4. I agree with the work restrictions recommended by Dr. Beaver and Dr.
Lyons. In addition, he should be limited to light moderate to light
duty work because of neck and headache pain. I also feel he should be
restricted from high pressure jobs CIS this will create anxiety "and
decompensation.
If you have any further
office at 509-624-0908.

que~tions, ~lease

Sincerely,

Karen A.

MD

'-"-

'- ... . . '--". -.... --.. ,
~

do not hesitate to call my
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BOISE P'HYSICAL MEDiCINE & REHABILITATION CLINIC
1000 North Curtis Aoad, Suite 202
Boise, Idaho 88706
(208) 377-3435
FAX (208) 377-3147 '

Michaei R. McMartin /,M.D,

Rodde D. Cox, M,D,

Kevin R. I(rafft, M.D.

Vic Kadyan, M.D.

IMPAIRMENT 'RATING
PATIENT: BEN MORRIS
DATE OF EVALUATION: MAY 20, 2009
HISTORY OF PRE.SENT ILLNESS: Thls is a 32.-year-ofd right handed gentleman who
reports an injury on October 18, 2006, when he was hit in the occipItal region by a 25pound boulder on his hard' hat, sustaining a loss of cOhsdousnes~ 'and a,subsequent
traumatic brain injUry. He has had multiple complaints; Including ~ngoing headaches!
neck pain and diiziness. He was initially seen at Kootenai Medical Center on' October
18, 2006, by Dr, Nickol. He was noted to have a scalp laceration and a puncture In his
hard hat. He had some initial arm n.umbness and tingling that resolved quickly. He was
knocked out for a period of time and presented with a lO/i"O occipital headache and
neck pain, as weJi as some jaw discomfort. He had previou$' facial 'fractures and
reconstructive surgery; His exam was remarkable for a 6.5" em stellate laceration over
the occipu't with tenderness to exam, There was no active bleeding. His neurological
exam was otherwise normal. He had no neck abnormalities. No cervical"thoracic or
, lumbar spine abnormality Was noted, He had paln complaints of. soreness over both
occipital condyl~s with no palpable crepitance. No other lesions, Minimal nasal
soreness. No septal, hematoma or epistaxis. No obvious bony deformity over the nose.
He was seen later in follow up and an ENT refeiral was made, CT. scan of the head '
showed a soft tissue laceration in the [eft posterior occiput. There was no fracture or
Intracranial hemorrhage. No mass effect. CT scan of the spIne showed some mild
degenerative change only. ', Fadal cr showed multiple nasal fractures, but on
addendum, there was no acute fracture of the nasal bone, noting that these were old,
His mandible was negative; EEG was performed by Dr. Horan, which showed a normal
EEG. MRI of the cerVical spine showed some mild disk desiccation at C3-4 through C67/ with straightening' of the normal cervical lordosis, but no other abnormalities. Dr.
Gilbert evaluated on October ~O, 2006, due to his jaw pain complaifits. He'had no
clicking, popping, crepitance or dislocation of the TMJ joint. He had- normal occlusion.
His head and neck exams were normal. ObselVation was recommended, He was also
seen by Dr. Benjamin Morris regarding nasal airway obstruction. His impreSSion after a
complete review was that there was no new change from his accident, though he may
have some mucosa( thickening or turbinate enlargement. He recommended a steroid
nasal spray. He underwent physical therapy with Hayden Lake PT and speech therapy
at St. Luke's Rehabilitation Institute, under the care of Dr., Stanek. He had a
neuroP?ychology evaluation by Dr, Daniel Hays and aSSOCiates. He was noted on that
Electromyography • Traumatic Srain Injury • Spinal Cord Injury • Stroke Rshabllitation
Spons Medicine • Arthritis Rehabilitation • Irnpalrmanl Evaluation and Rehabilitation
Board Cerlified In Phys/cal Medicine and Rehabilitation
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evaluation on April 27, 2007, to have a known psychosocial history with multiple
psychosomatic complarnts. He was thought to have a possible diagnosis of a
personality disorder or post traumatic stress disorder and some cognitive difficulties
tentatlvelYI pending further testing. He did demonstrate evidence of cognitive
impairment{ consistent with his history of a traumatic brain injury. He also had some
personality changes, indudlng' depressive features and anxiety, Further
recommendatIons were advanced. He also underwent further psychometric testing and
was noted to have difficulty with number operations; arithmetic problem solving and
language skills, but his vocabulary and comprehension were in the 80 th percentile. He
was subsequently seen by Dr. Craig Beaver of neuropsychology and Dr. George Lyons
from neurology, He was advanced an Impairment both for his traumatic brain injury
and PTSD. During the course of his rehabilitation, he has participated in vestibular
assessment and retraining. He was subsequently referred to the Saint Alphonsus Work
STAR work hardening program for evaluation. He was seen by physical therapy for a
quota based work hardening assessment, as weI! as neuropsychology and physiatlY. r
refer you to the previous report,ln regards to his past medica! and other history.

REVIEW Of SYSTEMS: He does repott that lie continues to be dizzy at times.
PHYSICAL EXAMINATION: Temperature is 97.S, blood pressure 120/80, pulse 72,
He is sitting in no acute distress. He is alert. He does exhibit some difficulty,
ascertaining the actual date, but was able to note the month, day of the month, year
and day of the week. Current events were Intact, though he did not recall the vice
president. Serial 25 were intact. He remembered 3:3 objects at 1 and 3 minutes. He
had difficulty with serial7s with the following sequence: 93, 86/ 78 t 71, 65{ 58 and 51.
He had slowed processing. He dId try a second time with a prolonged lag between
answering and he came up with the same numbers. His judgment was intactl
abstraction was intact. He was able to spell the word "world" backwards. Romberg
was negative. He was able to walk heel to toe without Imbalance. He was able to walk
on his heels and his toes without difficulty. Motor strength was intact, sensation was
intact. Reflexes were symmetric. Cranial nerves II-XII were intact. His neck was soft
and supple without noted palpable tenderness or abnormaHty. No impingement in his
upper extremities with good range of motion and normal tone throughout. No
subluxation or dislocation.
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IMPRESSION: This is a 32~year-old right handed gentleman status post injury to his
occipital region on October 18, 2006, with ongoing complaints of neck and headache
pain, as well as cognitive deficits. He presents with signs of symptom magnification.
He has completed extensive rehabilitation and treatment. He performed well on his
evaluation with physical therapy, At this time, he is judged to be at MMI.
PERMANENT IMPAIRMENT: A permanent impairment evaluation is performed in
accordance with the AMA Guides to the Evaluation of Permanent Impairment, Sixth
Edition.

Neck pain. He fits Into a class 1 for axial or non~verjfjab!e radicular complaints, with a
default Impairment of 2%. Based upon his PDQ score, he has a functional grade
modifier of 2. Physical exam grade modifier is 0, as there are no objective findings.
Clinical studies adjustment shows only minimal spondylitiC changes, also a grade
modifier of O. This results in a net adjustment, in this examiner's opinion, of -2, glven
the lack of objective findlngs r resulting in a 0% whole person impairment.
Traumatic Brain Injury: Based on table 13-8, page 331, he fits into a class 1 for mild
abnormalities in his mental status examination, as we.l/ as neuropsychological
assessment, noting some difficulty in his ADLs. This results in a 1-10% whole person
impairment. I would place him in the midrange at 5%.
PTSD with Dr. Calhoun, after a neurological assessment. It is not likely that he has
PTSD in the setting of his TBI f given the requirement of recall of the event. This results
in a 0% whole person impairment.
TMJ. He was evaluated by an orthodontist, who found no objective eVidence of TMJ.
There is no impairment warranted as a result.
Post-Concussive Headaches: Based upon his PDQ score, he fits into. a moderate range
for a 1% whole person impairment.
Combining his imparrments, his 5% and 1% are combined, yielding a 6% whole person
impairment in relationship to his injury of record. There is no objective basis to support
a separate impairment for his dizziness. He performed well on his vestibular testing.
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APPORTIONMENT: This is apportioned to his injury of record in the absence of
previous hIstory of a head injuryl dlzziness/ headaches or other abnormalities.
WORK CAPACITY: He has been evaluated by Dry Calhoun, who indicated that there
Is nothing cognitively that would prevent hIm from returning to his job. He
demonstrated the ablilty to lift over 100 pounds. His JSE indicates that he rarely has to
lift over 100 pounds and he repetitively lifts up to 35 pounds. He has subjective
complaints of intermittent dizziness. He is in the process of being tested for his
.balance. Given his current symptoms, I recommend that he avoid unprotected heights.
DIAGNOSTIC: Balance testing is being pursued, He also reports a numbness in his
left fifth digit. His cervical MRI showed no evidence of impingement. This may
represent a peripheral.entrapment neuropathy. Nerve conductIon studies would sort
this out{ however, a peripheral entrapment neuropathy is not likely to be related to his
injury of record.
THERAPEUTIC: No further treatment is required.
The above analysis Is based upon the available information at this time, including the
history given by the examinee, the medical records and tests provided{ the results of
pain status inventories, and the physical findings. It is assumed that the information
provided to me is· correct. If more information becomes available at a later dater an
additional report may be requested. Such information mayor may not change the
opinions rendered In this evaluation.
The examinerfs opinions are based upon reasonable medical certainty and are
impartial. Medicine is both an art and a SCience, and although an individual may appear
to be fit for wOI'k actIvity, there is no guarantee that the person will not be reinjured or
suffer additional injury. If applicable, employers should Foflow the processes
established in the Americans with Disabilities Act, Title I. The opinions on work capacity
are to facilitate job placement and do not necessarily reflect an in-depth direct threat
analysis. Comments on appropriateness of care are professIonal opinions based upon
the specifics of this case and should not be generalized, nor necessarily be considered
supportive or critical of, the Involved providers or disciplines.
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COMMISStoNER.S
1....... P. }I;!lc, Ch;.im'l&t\

11111ronwood Dr., SuiteA
CoeutdJAlene, ID &38]4
(20&) 169-1452 -FAX (208) 769-1465

R.D. Ma)'rI~rd
'Thoma. E. Limbaugh

May 20, 20Q9

Via Fax: 208-377-3147

Kevin Krafft, M,D,

Total Pages:

Boise PhY$ical MedIcine & Rehabilitation
1000 N. Curtis Rd.
BOise, ID
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RE: BenjamIn MorrIs

Dear Dr. Krafft:
Regarding BenjamIn Morris' Industrial injury of 10f16!2006, does your objective medical data indicate
Berijamln can return to his pre-injury oOGupatio'n as a Laborer?

pres

0 No

5-·2 $" --·~t

If yes. when?

It unable to perform all the duties described, please list current employment restrictions:
(N;Not (0 do; O"Occasionallll 1%-33%; F=Frequently 34%-67%; C= 67"10 10 all day)

Check ~ if thera Is e .rastrlotto'!-

C;rc/g frequenoy

~

~

o The patient may LIFT up to / () Ibs. on a
o The patient may SIT and/or STAND on a

@F
(N0
(N0
(N 0

(p

DThe patient may BEND and/or STOOP on a
OThs patIent

may KNEEL and/or CROUCH on a

o The patient may do OVERHEAD ACTIVITIES on a

C ) basIs.
F) basis.
F ) basis.
F) ba$fs,

( N 0 F) basis.

o The patient's REPETlTlVE HAND/ARM ACTIVITY;
o The patient may REACH on a

( N 0 F ) basis.
( N 0 F) basis.
& increas~ -----7' hours per day per week.

o

JRe patient may start _
hour~ per day
&rOther restrictions:
&Lv-cuP! v~~.rlx;;;r:

.Work release date adhering to any restrictions noted?

)t e 0' t~7 6-.../~ .~~

Are the restrlctlons/llmltatlons marked of a permanent nature?

DNo

((
Date
Please sign and return this form to me via fax (20a) 769-1485. I~ you have any questions, please
call .. Thank you!

Sin",rsly,

£

:2
-nt

Rehabililation Divis/on

E~ua.l OppoctUJlhy

Bml'loycr
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Banjamln Morris

tt1X?tO STATE INDUSTRIAl. COMMISSION

REHABILITATION DIVISION
FOR OFFICIAL USE ONLY

,
DOl

,JOB SITE EVALUATION

10/18/2006
'l'YPi OF INJlJRY

ConQllsslon
TeL~PIiOtlS /jUMS!1Ii

EMPLOYER'S N.mElSIC CODE

J20S) 667·1498

Norm'e Utility Contracting Inc.

INOUlffRY

AODRESS

6001 Seltice Way, Post Falls. 10 83854

contr:!ctlnll
DOT COD!

JOanM

I.INK;iN

I..aborsr I EquIpment

I Dan

$14.00 per hour
~IELO CONSI,ILTANT
Brownell

CONTACT FERIlDNITITLl;

Jennife-r Rollins, HR Manager
MNEAAL.

RATEOFf'AY

J';!j DESCRIPTION

.

ay pe orm any combination of the followfns duties on construction pr~ecti: Measure distances from wade stakee,
dr:Jves stakes, and stretches tl9ht line; sig.nale o~erators of constructJon iii Ulpmen». or ~perates e~ulpmen 1 to facilitate
l'Jhgl'1~enti movement, and a JlJstment gf machiMrn to conform to grai:te spee .!eatlo!'lS:; !eve. earth to fine grade
seeclleal bn$ using hand tools Including pIck, shove and/or rake; construct forms using hand toola, bolts, nails, lalla
bocks for :lt1J3 to bQ poured.
.
I>XI" !:F\)~NCEftIWNINC/UceN~E REQIIIREO

TlMe:wrrn EMPlOVE.R

OJT

04oo04..(l6
PHYSICAL ACTIVITIES

1. Average hOUrll parworl( day:

8

Shill; 8:00

a.m.·to 5;00 p.m.'

},. In lin averag8 work day, lolal cumulative ~me required for &Qch activIty;

Vz

A. SItting

(Hrs)

8. S!!mdlng

(Hrs)

c.

(Hrs)

Walk!ng

O. ComblneCl StandlngM'alklllg

If

(Hrs).

ExplaIn:

a. Maximum consec\Jtlve time required for each acU...lly (e)(plaln):
A. SllUng:
B. standing:
C. WalkIng:

15 minutes

D. CombIned StandlnglWalldng: 2 hours
4. In lin average work clay.' [he weigh! Iiflinl1 reqlJlrernenf.s a:N!:

Not·
Rsqulrad

COQllnulJU'sly.

(57%. 10 100"(0)

." .~ ~ ...... '"

O·······~~."'·<o ......... D..:. . . u···· . ·.~·~~ ... .-D. . . ~ ..... """"f"""tl~ ... ~ .. t'.IUHtl".'j.i'.''''''.''O

F, ,76 to I 00 Ibs

, .... ,. .. ...
........... ,
... " ,. .. . ..
.......... ,.

G. Over 100 Ibs

. I.

O·· ........ ·· ..··· ..:·D..·......·............··O"........,......,.. "..... ~ .......·........ ".·: ....... 0
O",· ..,..·.........,.D·..·· ..·.... ··..·..·" .. t8j ..··· ...... ··,.... ,....·... D ..·......................... 0
0 ....·· .. ··..·..."... 0: .. ·;··· ..·....,,·..·.. ·1:81· ...... ,........... ·.. ·• ..·0·,· .........................0
D,;·... ····..........·O..·..·.... ·· ....·......·!Zj.... ·.. ·.... ···.... ·....·.. D." ......··.............. ·,,0
O·······. ··. ·. .·. ·~ .. 'f8JI' ..•'.... ~ .. 'U'IU~H.O ......
D .................. I.u .......... O

A. 0 to 10 Ibs

B. 11 to 20 Ibs
C. 2:1 to 35 Ibs
D. 36 to 50 lb.

E. 51 to 7S Ibs

........ ,... ,o.......·. ·....·....·o,···......·..·. . ·....·o·. ,..·...........·..·..... [;gj ..............·.. ·..·.......0

t · .. ,

....

I~

E!Oxplaln (dlatanfS CIImed, haight, l~e of obl!tc~ etc,):
«

Rarely

(Explain)

Cement Dags, qompactlon .stiCk

r ........

to"'1"',, •••••

Ma~J Un.

se Physical Medicine)mmissi

12. 20092 8: 39AM

5. In an avoragf: work day, IIll! employee may be require(! to perform:

~l ................ , •• " . " .

6. Bending/Slooplng

••

C, Knf;!eling

HI" .....................

l ..... ~ •• · . , · .. V"tl •••••·••

....................

.. . . . . . . . . . . . *.... { ••••• " ••••• ~l'.' ...................... • •• •••

D .. ~1ff
O... .,... ,,..·.···t~,........
~
uD,\f..
···D
...................:.... ·0......... ,... "....0 ..:..................,.. 0 ........"....·· ..·· .. ·· ...1:8].......... "•... ·.. ··· .....·0
O........... :.t...~) . ·D,·" ....·-·. . . . .".f','· ... ,O.... ···· ....."..............".r8J"....... ,~,.fH'...... ·D

CrDuchlng

E. 'lWlsllng

F.

(67% to 100~)

(explain)

... "...,....,....."... D .....",., .....,...D .. ,,, ................... ~ .....···..·.. ,,·,,........ ·O .....................".. ·.. 0
. . O·
0 .
0
!VI
0

A. ClimbIng

D~

ConllnUo\!sl~

RarelY

Nol .
Required

P.4/4,.3

6S-14No.2432

2

*" .....

•• \ .............

n ••••••• . . . . . . .

I . · · .... - ••• •• .. ••••• ..

'.f/U ...................

Olh~r

..................

u. . . . .

~I1.,..... D.........:... ,.~ .....O....... ,.~.u ••• , .. ,Jo,fl~D· . ~~~······, .. ~ .. ;~ ......... D...

4 •••••

t.I""IJ .... u ••

n~D

Explain:

Re~~\red

$. Usa of upper and loWer eldn:milles:

A. ReaGfIing (ShOulder height of below) ., " ............. .
•........

S. Reaohlng (above sfloulder).

~~"~.<O'"

t t

C. Gra~plnglHendnns

D. Fine ManlpulatlonlFingerlng

Ut.·I .... • .. ••••• .. •

E!. Pushlngl?ulnng (20 lbe e/lort)
F. OperOltin9 Fool Con(roll! (10 Ibs efron) ........ ..

(E~~l!~

ConHnuously

F(~uentl~

8~f~lgg~gr

(67% 10 1000/.)

(34% lo e6 Vo)

·0...................0 .......... ·,·,·... ,..·.. 0 ..·..·· ..·.... ··· .......... 0 ............ ,.... "......... [8]
0.,." .. ,""".....D ..........·..·..·.... ·.. tzi.· .... :.·... ·· .. ·,·· .. ··,··D······....·..·..·.. ·· ..·· .. ·0
0· ....·,· .........··0 ..·.. ,,·..·.. ·· ...... ···0.............. ···,·· .. ·····\2J.......... ,· .. ··· ....·.. ·.. ·O
O.............. ,,"uD..·.. ··.·......;.""... ~· .... ·· .. ···.. ·· ..·.. ··.... D ............................0
O·· ........ ·· ..·· ..·D .. ·.. ·...·..·.... ··,·.·,[2J· ..·...... ·· ......····· ..··D",.,.,.·..·..... ·· .....,·,,0
D ........".... ", ..D .. ·····..·....·...... ",k81,· .... ·..·.. ·.. ·..··· ......D.· ......····..·.... ·· ..··· ..0

Explain:
7. SenllolY Requirements (Bp\llech. ViSion, small,lolJch. hearing):

All fllquiN.1d

[g) Yei!

H. 15 empfoyeeabla to vsryphysic:al poeltlQn or;:lctlvlty La perform tha Job?

0

explain;

No

ENVIRONMENTAL FACTORS
9.

11m" spent Inside: 95%

10.

Thm~ral\lre;

0

Tim/;) 3penl O(JISI<:la: 60/.

E)(.plain;

f'X'I Nonnal Outsidll' Ringe
"'i'!txpo$ure to waillnG'r)

Normallnsi;Ja RanS Ii

0

Extreme Heal

o

Extreme Cold

0

Exlreme Temp-. Change

EXfJ'ain:

IZJ Normal Raogs

11. Humidify;

12.

o

DWet/Humid

Almosphelic CondHlon~ and. NoIse:

Fume.;.

o

(8J Ol.l$~

Odors

ExpIBln:

t8J Mechtlnlcal

13. Poll\ll'ltlal Hazarcb:

Exp lain (un/llabla fooling.

hej~hla,

DDry

o

o

Ml$m

o

EleclrlcaI

Gaae:!

o

SUrt1i1l

EXplain:

o F'oor
o

Venlllatlon

[2J Noiea(e);plain:)

ToxlC:lCaustic Chemicals

DOiner

ele.):

14. Protective clothing or pere.onal devicei required:

Hardhat, boots, eye and ear protection

COMMENTS:

FOR PHYSICiAN ONLY

o Approv~d J3'~ppro\'ed

ORIGINAL SIGNATURES ON FILE

0 NoIA~p~~\I;ld
C~inma~o71 ~~.k£k

Phyaic~/;/'
'31:: 2 Of 2:

//

with Noted Modlflcatlon

.

a~ft~rils

".---.

10/18/2006

I Dr~

?6~ l?

Laborer

I have reviewed the above Job Site Evaluation
Empjoyer

Date

Jennifer Rollins

10-30-015

Consultant

Dat&

Dan Brownell

10-30-06

Worker

Oale

Oth~r

Dalo

. "'orm's Utility

.

JAMES P. HANNON

208-676-8776

Attorney at Law

Facsimile 676-1276
P.O. Box 3190
1424 Sherman Avenue, Suite 200
Coeur d'Alene, Idaho 83816

March 18, 2008

Idaho Industrial Commission
Attn: Legal
P.O. Box 83720
Boise. ID 83720-0041
{~~-:::

Re:

Benjamin Morris v. Hap Taylor & Sons, Employer and Liberty Mutual,
I.e. No. 2006-525142

j\"~J

~dr¢ty 0

J>
r

Enclosed please find Attorney's Charging Lien in the above-entitled matter along with an
additional copy of the face page for conforming purposes. Would you please file and process in
your usual manner and place in Mr. Morris' file for future processing.
I have enclosed a self-addressed, stamped envelope for your convenience
conformed face page.

III

returning the

Should you have any questions or require any additional information. please feel free to call or
write. Thank you.

Enclosure

cc:

Michael J. Walker, Claimant Attorney
Monte R. Whittier

JAMES P. HANNON
Attorney at Law
PO Box 3190
1424 Shennan Ave. Ste. 200
Coeur d'Alene, ID 83816
Telephone: (208) 676-8776
Facsimile: (208) 676-1276
ISB #3482
Attorney for Claimant
BEFORE THE INDUSTRIAL COMMISSION FOR THE STATE OF IDAHO

BENJAMIN MORRIS,

I.e. NO.:

Claimant,

2006-525142

v.

HAP TAYLOR & SONS,
Employer
and

ATTORNEY'S CHARGrNG,tIEN
PURSUANT TO IDAH6~c-ODEJ
§3-205
_r_

O
•

LIBERTY INSURANCE CORP.,
Surety, Defendant.

TO:

THE fNDUSTRIAL COMMISSION FOR THE STATE OF IDAHO, and MICHAEL 1.

WALKER, Delay, Curran, Thompson, Pontarolo & Walker:
NOTICE IS HEREBY GIVEN that the undersigned attorney claims a lien for costs and
services iii the above entitled-action against any Lump Sum Settlement or Decision to be
rendered herein in favor of Claimant, BENJAMIN MORRIS, and proceeds thereof pursuant to
Idaho Code.
The undersigned was retained by Claimant in the above-entitled matter on December 4,
2006 pursuant to Contract, attached hereto as Exhibit 1.

ATTORNEY'S CHARGING LIEN PURSUANT TO §3-205

- I

The undersigned was contacted by Benjamin Morris, on or about March 3, 2008, and
was informed by that he wished to terminate the services of James P. Hannon and retain the
services of Michael J. Walker of Delay, Curran, Thompson, Pontarolo & Walker PS.
An itemization of percentage of TTD Benefits paid to attorney is attached hereto as
Exhibit "2" and is in the total amount of $3,468.44 and is considered to be payment in full for
Attorney time spent on behalf of client.
Further, the undersigned has advanced costs in the amount of $453.35 of which no part
has been paid, leaving said sum still due and owing the undersigned. A copy of the Cost Bill is
included in Exhibit 2 attached.
Further, the undersigned performed additional legal work on behalf of Claimant in his
Civil Child Support matter during this pending case and for which Claimant orally agreed to pay
attorney for said professional legal services from any settlement or lump sum for which Claimant
was entitled and to be paid in full upon said settlement. An itemization of Attorney Professional
Services Rendered in this matter is attached hereto as Exhibit 3 and is in the total amount of
$1,169.50.
Therefore, the total amount due and owing the undersigned is ONE THOUSAND SIX
HUNDRED TWENTY-TWO DOLLARS AND EIGHT-FIVE CENTS ($1,622.85).

DATED this

f~

day of

rna·rch

ATTORNEY'S CHARGING LIEN PURSUANT TO §3-205

,2008.

-2

STATE OF IDAHO
County of Kootenai

)
) ss.
)

JAMES P. HANNON, being first duly sworn upon oath, deposes and states as follows:
That he was the Attorney of Record for Claimant, Benjamin Morris, that he has read the
foregoing Attorney's Charging Lien, knows the contents thereof, and states that the facts
contained therein are within his personal knowledge, and that they are true to the best of his
knowledge.

DATED this

l 'b

day of_-,--,--",.e.....::...JL-..:=--'-_ _ ' 2008.

ATTORNEY'S CHARGING LIEN PURSUANT TO §3-205

-3

CERTIFICATE OF SERVICE

JL

llllMdf)

I hereby certify that on the
day of
,2008, a true and
correct copy of the foregoing was sent via U.S. Mail, first class postage prepaid to the following:

Claimant's New Counsel

Michael J. Walker
Delay, Curran, Thompson, Pontarolo & Walker
601 W. Main Street, Ste. 1212
Spokane WA 99201-0684
Attorney for Employer
Monte R. Whittier
Harmon, Whittier & Day
PO Box 6358
Boise ID 83707-6358
Industrial Commission
Judicial Division
P.O. Box 83720
Boise, ID 83720-0041

ATTORNEY'S CHARGING LIEN PURSUANT TO §3-205

-4

WORKERS' COMPENSATION
ATTORNEY/CLIENT CONTRACT

2~/&, "'DE}J~f\(~\tLJ rv\Dr2-~S

.
On this .4 day of
(Chent), hereby hues JAMES P. HANNON, (Attorney), to represent the Client for all pprposes
in conn~c~ion Witl}.i~j uries .~d j.tl.mages ~ising out of an incident occurring on Iv i (6 JL)~t
+\f\~
~~ l~3;'- ;\: :;'c/ .') ~
,on the following conditions: I
I

\

1. Attorney will devote his full professional abilities to Client's case and Client agrees to
cooperate fully with Attorney.
2. Client agrees to pay Attorney for services rendered as follows:

(a) Twenty-five percent (25%) of any amounts recovered and obtained without the
necessity of a lawsuit;
(b) If a lawsuit is instituted, thirty percent (30%) of any amounts recovered, or attorney's
fees awarded by the Court or any other tribwlal, whichever is greater;
(c) If the decision of the Court or Commission is appealed, thirty-five percent (35%) of
any amounts recovered, or attorney's fees awarded on appeal, whichever is greater; .
and
(d) In the event of a structured settlement, attorney's fees shall be computed based upon
the present value of the entire settlement, and shall be paid in full at the time of
settlement. Or, at attorney's sole discretion, fees shall be paid from each payment of
the structured settlement at the applicable rate under paragraph 2 above.
In the event there shall be no recovery, Client shall owe Attorney nothing for services he
has rendered.
3. Regardless of the outcome, Client agrees to pay all out-of-pocket expenses incurred in the

preparation of the case, including, but not limited to, costs for medical records, travel
expenses, investigation, depositions, lay and expert witness fees, long distance phone calls,
photocopying and postage.
Client authorizes Attorney to deduct such out-of-pocket
expenses, and the agreed-upon attorney fee from Client's share of the proceeds for any
charges which may remain outstanding for any doctor, hospital, expert or other creditor for
services rendered for the care, treatment and maintenance of the Client as a result of this
InJury.
4. Client agrees that the Attorney has made no promises or guarantees regarding the outcome of
Client's claim. Client understands that Attorney shall have the right to cancel this contract at
any time.

Page 1

5. In the event of a discharge of the Attorney by the Client before completion of this matter, or
should Attorney be forced to cancel this contract due to lack of cooperation on the part of the
Client as reflected in Item No. 1 above, the Client agrees to pay Attorney, at Attorney's
option, either: (a) for the time Attorney spent on behalf of Client at the rate of $85.00 per
hour; or (b) the amount stated in paragraph 2 above if recovery of the claim is otherwise
obtained by the Client. Upon such discharge, Client agrees to immediately pay Attorney all
out-of-pocket costs and expenses advanced by Attorney, including interest to date and fees
before Client's file or other information in possession of Attorney shall be made available to
Client or his agent. Client hereby grants to JAMES P. HANNON an attorney lien on Client's
cause of action to secure these obligations.
6. In the event Client has previously retain counsel to assist himJher in this same matter, any
fees owing to such prior counsel shall be the sale obligation of Client and shall not affect fees
to be paid to Attorney under the terms hereto.
7. Attorney shall have the right, in his sale discretion, to employ other attorneys to assist in the
processing of Client's claim. Such other attorneys shall be paid exclusively from Attorney a
portion hereunder, and Client shall not owe any additional attorney fee, absent a separate
agreement in writing.
8. Disclosure: In workers compensation matters, attorney fees normally do not exceed twentyfive (25%) percent of the benefits your attorney obtains for you in a case in which no hearing
on the merits has been completed. In a case in which a hearing on the merits has been
completed, attorney fees normally do not exceed thirty (30%) percent of the benefits your
attorney obtains for you. Depending upon the circumstances of your case, you and your
attorney may agree to a higher percentage which would be subject to Industrial Commission
approval. If you and your attorney have a dispute regarding attorney fees, either of you may
petition the Industrial Commission to resolve the dispute.
9. Further terms: _---:.._ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ __

10. I have read this contract and agree to its terms and conditions. There are no other agreements
between Client and Attorney except those expressly set forth in this Contract.
I certify that I have read and understand this Agreement and Disclosure Statement.
IN WITNESS WHEREOF, the parties have set their hands the date 'n this certificate first
wTitten above.
DATED THIS

'19
.

1

'<

J4- day of~~:='-~=---_-----'f--

/1!1~

CLIENT

Page 2
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JAMES P. HANNON

208-676-8776

Attorney at Law

Facsimile 676-1276
P.O. Box 3190
1424 Sherman Avenue, Suite 200
Coeur d'Alene, Idaho 83816

PROFESSIONAL SERVICES RENDERED
(ATTORNEY TIME/WORK & EXPENSE LOG)

Client: Ben Monis WC
Morris v. Hap Taylor & Sons
I.e. Case No.: 06-525142
Date

Description

Time
!Hour

ExpenselCosts
(i.e. posage etc.)

1.0

$25.00

Attorney
Charges

TTD
Benefits

$25.00

12/4/06

Client Conference- Open
WC File

12/15/06

Temp Total Disab Benefit
12/04/06 - 12/8/06 and
$12-9-06 to 12-17-06
TTD Benefits
12/19/06-12/31/06

$207.00 Atty 15%

01129/07

TTD Benefits
1!I 5/07 - 1128/07

$76.65 - Atty
15%

02126/07

Records from Dr. Stanek

02/27/07

TTD Benefits - 02/12/0702/25/07

03/30107

TTD Benefits - 02/26/07
- 03/25/07
TTD Benefits 3/26/074/8/07
TTD Benefits 4/91074/22/07
TTD Benefits 4/2310705/06/07
TTD Benefits 05/07/07 05/20107
TTD Benefits 05/21/07 06/03/07
TTD Benefits 06/04/07 06/17/07
TTD Benefits 06/18/0707/01/07

12/29/06

04/10107
4/23/07
05/07/08
05/21107
06/04/07
06/18/07
07/05/07

M~\S

Balance Due

$ 125.001NC

$98.00 -Atty
15%

$81.13

Rec Chg: $56.30
Paid 9/20107
#1871
$76.65 - Atty
15%
$153.30 Atty (15%)
$76.65 - Atty
-15%
$76.65 - Atty
15%
$89.36 - Atty
15%
$$97.80 Atty 15%
$153.24 Atty 15%
$125.56 Atty 15%
$124.28 Atty 15%

07/20/07
08/03/07
08114/07
08/27/07

09/11/07
09/20/07

TTD Benefits 07/02/0707/15/07
TTD Benefits 07116/0707/29/07
TTD Benefits 07/30/07 08/12/07
TTD Benefits 08113/07 08/26/07
TTD Benefits 08/27/07 09/09/07
Received Records from
Dr. Stanek

I

09/25/07
10/09/07
10/18/07
11/05/07

11119/07
12/06/07
12/06/07
12117/07

12/27/07
12/28/07

01114/08
01115/08
02/01/08

02113/08
03/03/08

TTD Benefits 09/10/07 09/23/07
TTD Beneefits 09/24/07 10107/07
TTD Benefits 10/8/0710/21/07
TTD Benefits 10/22/07 11104/07
TTD Benefits 11105/07 11118/07
TTD Benefits 11/18/07 12/02/07
Recvd Updated Med
Records Dr. Stanek
TTD Benefits - 12/04/07
- 12116/07
TTD Benefits - 12117/07
- 12/30/07
Consult w/Dr Stanek

TTD Benefits - 12/31107
to 01/13/08
Copy Medical Records;
Discovery to Def.
TTD Benefits 01114/0801127/08
TTD Benefits 01/28/08 02/10/08
TTD Benefits 02/1 1108 02/24/08
Misc: LD Telephone &
Fax; Misc. Copy and
$ 125.00
postage:

$107.56 Atty 15%
$127.99 Atty-15%
$127.69 Atty - 15%
$127.69 Atty -15%
$127.69 Atty - 15%
$120.83

Rec Chg. $39.53
Paid 9/20/07
#1871
$127.69 Atty-15%
$127.69Atty 15%
$127.69 Atty
-15%
$127.69 Atty
-15%
$127.69 Atty
-15%
$127.69 Atty
-15%

$155.15

$ 34.32
$94.26 Atty15%
$91.74 Atty
15%

$255.15

$100.00 - consult
fee - Pd 3/6/08
#1983
$108.16 Atty
15%

$328.35

$73.20 copies
Postage:
$108.64 Atty Fee
15%
$108.64 Atty 15%
$108.64 Atty 15%

$453.35

$125.00

$3,468.44

'PAlD....

$453.35

.

our511tN'D JillG

JAMES P. HANNON

208-676-8776

Attorney at Law

Facsimile 676-1276
P.O. Box 3190
1424 Sherman Avenue, Suite 200
Coeur d'Alene, Idaho 83816

March 14, 2008

Ben Morris
1423 East Ltmceford Lane, Apt. #3
Co em d' Alene ID 83815.
Re:

State ofIdaho v. Morris and Wendlandt (Sophia)
Case No. CV 05-7960

PROFESSIONAL SERVICES RENDERED
(ATTORNEY TIMEIWORK & EXPENSE LOG)

File #1: State of Idaho v. Ben Morris / Wendlandt / CV-05-7690
File #2: State v. Ben Morris - Austin Spraybeary (CV-98-03536)
__---:_ _ _ _ Retainer / Thereafter 125.00/ - Effective 111/08 Attorney Fee increase to
$175.00 per Hour plus Costs/Expenses- Motions/Trial
LA billed at $35.00/Hr.
Time
Expense/Costs
Attorney
Client
Date
IHour
(i.e.
posage
etc.)
Charges
Payments
Description

Balance Due

01/03/06

$125.00

$160.50

$37.50

233.50

$62.50
$25.00
$25.00
I $75.00

296.00
321.00
346.00
421.00

$25.00

467.00

.1
.4

$12.50
$50.00

479.50
529.50

.4

$50.00

579.50

.1

$12.50

592.00

01104/07
01/24/07
01130107
02/02/07
02/26/07
02/27/07
03/01107
03/02/07
03/12/07
03/20107

Client Conference- Ltr
Wendlandt; Stipulation;
File Setup-Spraygbeary;
Ltr Child Support
TC-Eden; ReviseStip;
Ltr Client; Re-Austin
Ltr to Amber Downey;
Review Stip; Review CS
Docs; Prepare Order;
Ltr Judge Simpson-Sophia
TC-Judge
Review Records; Ltr AG;
Draft pleadings
Review pleadings; Ltr
Judge;
Review Pleadings; Ltr
Client

1.0
...,
.J

$25.00
LA.3-$10.50
$25.00
LA.3 - $10.50

.5
.2
.2
.6
.2

LA -.5 - $17.50
Copies $3.50

,

exH-f8113

I

06/18/07

07/02/07
07/05/07
11;/29107
12/06107
12113107
12114/07

12114/07
12119/07
12/26107

01107/08

Ltr Reg Rec-Dr Stanek;
Draft Stip to Wendlandt;
Draft Order CS - Draft
Ltr. Reduce child
SuppOli; TC Dr. Stanek
Offce.
TC-Julie Liberty Mutual;
6/29 Mtg-Stip CS
TC-Ben/TCEden Re:
Child Support Stip
Review File; Draft Stip;
Finalize Stip; Ltr
Wendlandt;
Ltr to AG Re: Stip wlmed
recs
TCS-Eden; Draft Stip to
Modify Permanently; Ltr
to AG; Draft Order; TCs
Client
TC-Eden; TC Client;
Review Corresp; Ltr AG
Rev Corresp; Ltr; TC
Client; Mtg. Client
Arty Rate Increase Eff
1/1/08 - $175.001 Hr.
Ltr Liberty NW Re:CS
Order

1.2

LA - l. - $35.00

$150.00

777.00

I
I

$25.00

802.00

12.50

825.00

. .J

'"

$30.00
$45.00

855.00
900.00

.2

$30.00

930.00

LA.4-$14.00

$75.00

1,019.00

.2
.3

LA - .6 $21.00

$30.00
$30.00
$45.00

1,049.00
1,079.00
1,145.00

.1

LA -.2 - 7.00

$17.50

1,169.50

.2
.1

LA.3 =$10.50

.2

.5

.2

I

11120/2007

TION - FmST REPORT OF
CLAIM NUMBER: 2006525142

YORILLNESS

Employer: HAP TAYLOR & SONS
1ailing Address:
City, State:
Zip Code:

Phone:

Business Locate:

6001 SELTICE WAY, POST FALLS, ID 83816

NAICS Code: 237110

Carrier:

LIBERTY INS CORP

Adjuster:

No Carrier

Employee: MORRIS, BENJAMIN
SSN:
971 STARLING
HAYDEN,ID
Phone: (208) 704-9035

Gender: Male

Number of Dependents: 0

Date of Birth:

Occupation: FARM LABORERS
LTire Date: 04/04/2006
.1nployment Status: Unknown
Full Pay for Date of Injury?: Yes

Did Salary Continue?: No

Wage: $0.00 Per:

Occurreuce:
Injury Date: 1011812006
Nature ofInjuryllllness: Laceration

Time ofInjury: 09:30

Body Part Injured: Multiple neck injury
Cause ofInjuryllllness: Falling or flying object
Did Injury/Exposure Occur on Employer Premises?: Yes
Agent contributing to injury: STONE, ROCK, HEADSTONE;NO SUBCODE
Last Work Date:
Death Date:
Initial Treatment: Emergency evaluation, diagnostic testing, & medical proc
Return to Work:
Employer Notified On: 10/18/2006
Claim Administrator Notified: 10/26/2006
Accident Description:
75 LAYING PIPE WHERE EXCAVATOR WHEEL WAS AND A ROCK KICKED UP OUT OF WHEEL STRIKING
HIM IN THE BACK OF HEAD

After (date of conversion) the given Employer and Carrier may have been updated since time of injury report.
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STARR KELSO
Attorney at Law #2445
P.O. Box 1312
Coeur d l Alene, Idaho 83816
Tel: 208-765-3260
Fax: 208-6646261
Attorney for Claimant Morris
BEFORE THE INDUS1RIAL COMMISSION OF THE STATE OF IDAHO
BENJAMIN MORRIS,
Claimant~

I.e. NO.: 2006-525142
vs.

REPLY TO OBJECTIONS TO
MOTION TO SET ASIDE LUMP
SUM SETTLEMENT BY
DEFENDANTS AND CLAIMANT'S
PRIOR COUNSEL

HAP TAYLOR & SONS, INC.
Employer,
and
LIBERTY INSURANCE CORP.,
Surety,
Defendants.

COMES NOW the Claimant by and through his attomey, Starr Kelso, and hereby submits
this Reply to the objections of Defendants and Claimant's prior counsel to Claimant's Motion to
set aside lump sum settlement agreement.

The order approvin2 the lum(! sum settlement pro(!osal is
void because it failed to comply with ICRP&P Rule 18.
Claimant's counsel due to the Christmas and the New Year holidays received and
reviewed the copies of documents received from the Commission on this date.
The documents provided by the Commission reveal the importance of the Rule 18
requirements that the text of a proposed lump sum settlement agreement set forth the Claimant's
I CLAIMANT'S REPLY TO DEFENDANTS AND WALKER RESPONSES TO MOTION TO
SET ASIDE LUMP SUM SETTLEMENT AGREEMENT
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current medical status and employment status. There is, and was, no showing that Claimant ever
received or revjewed these documents in conjunction with the agreement presented to him for
signature.
The documentation provided by the Commission, but not in the teArt of the agreement
submitted to it, is very revealing and points to the significance that the infonnation be included
in the text:

1:.

The last medical record provided with the LSSA from Claimant's treating physician,

Dr. Stanek, was a March 12l 2009 letter. The motion seeking the Commission to review the
agreement filed prior to this motion to set aside included with it the following documents and
medical records:
a. Attorney Walker to Attorney Day letter of September 23, 2009 demanding
treatment recommended by Dr. Stanek. (see attached)
b. Dr. Stanek's chart notes of November 13,2009, November 25,2009, and January
15,2009 prescribing medical care including SLRl Pain Clinic to facilitate return to work. (see

attached.)
2. Attorney Walker's attorney fee memorandum dated December 18,2009. At
paragraph 7 of this memorandum Mr. Walker represents to the Commission:
"7. The claimant has been released to return to work without significant physical
work restrictions ... " (see attached)

This representation is totally inconsistent with the fact that Claimant was receiving Social
Security Disability Benefits as a result of this accident and injury prior to the time of this
representation by his then counsel. (see attached 1)

1 This attorney fee memorandum and this representation was first seen by Claimant's undersigned counsel in the
provided documents on this date.

2 CLAIMANT'S REPLY TO DEFENDANTS AND WALKER RESPONSES TO MOTION TO
SET ASIDE LUMP SUM SETTLEMENT AGREEMENT
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This representation is also totany inconsistent with the report of Dan W. Bro\Vl1ell dated
December 15, 2009. (see attached) In relevant part it states:
•• ... This case is an ongoing TBI with no resolve to the claimant's need for
psychological and vocational assistance. The claimant has been made eligible for SSDI
benefits under tbeir disability guidelines. The claimant cannot return to bis time of injury
employment nor can he return to employment within his previous heavy-duty
employment...l highly recommend, as has his attending physician, that the claimant be
involved in a sheltered employment placement with a job coach assigned; along with a
work hardening program in order for this case to resolve successfully ••. "

The representation made by attorney Walker that Claimant has been released to work
without significant physical work restrictions can only be viewed, at best, as constructive fraud
on the claimant and the Commission.
If the Commission actually reviewed the report of Dan W. Brownell, it is inconceivable
how this major disparity in positions between attorney Walker, Social Security Disability, and
I\.1r. Brownell could be resolved without a hearing or further inquiry to determine the claimant's

actual employment status.
Defendants Hap Taylol"lLiherty Northwest assert:

1. Principles of res judicata bar said agreement from being reopened.
Response: This assertion in their motion is not supported with any argument or citation
in their memorandum oflaw. The Idaho Supreme Court's decision in Wernecke v. St. Maries
School DiS!. No. 401, 147 Idaho 277,207 P. 3d 1008 (Idaho 2009) specifically holds that res
judicata does not bar a claim if a lump sum settlement agreement and ensuing order are void.

2. A claimant has 20 days to file a timely request for reconsideration.
Response: Defendants fail to mention, or address, that a void judgment may be attacked
by a person adversely affected by it, in

mlY

proceeding and at anv time. Martin v. Soden, 81

idaho 274. 340 P. 2d 848 (Idaho 1959). Defendants also overlook that this time limitation is not

3 CLAIMANT'S REPLY TO DEFENDANTS AND WALKER RESPONSES TO MOTION TO
SET ASIDE LUMP SUM SETTLEMENT AGREEMENT
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applicable in the presence of fraud. Further Defendants do not address the fact that the "texf' of
the lump sum proposal considered by the Commission in this matter does not contain the
"Claimant's current medical and employment status" and that the Conul1ission's order approving
it is void.
3. The proper time for a Claimant to raise any issues regarding settlement would be
during the settlement process or by way of a motion for rehearing or reconsideration. Drake v.
State, 128 Idaho 880, 882, 920 P. 2d 397, 399 (1996).

Response: The Drake decision addressed a situation where an assertion of fact set forth
within the text in a proposed agreement was erroneous_ In this matter the Claimant's current
medical and employment status was not set forth in the text of the agreement. Certainly there is
a major distinction. Certainly the Industrial Commission cannot hold that a person such as
Claimant with a traumatic brain injury and a significant loss of cognitive ability as a result of the
brain injury and no legal training let alone in worker's compensation law, was responsible to
correct the failure of a lump sum settlement proposal prepared by Defendants' counsel to contain
information specifically required by statute and rule. This counsel, as reflected by the caption of
his pleadings is a professional worker's compensation attorney and an employee of Liberty
Mutual Group, to contain information specifically required by statute and rule.
4. The Commission should make appropriate Findings of Fact and Conclusions of Law
on Claimant's new allegation of constructive fraud without a hearing.
Response; As reflected by even quick comparison of the affidavits in the file from Starr
Kelso, based upon statements made to him by Claimant, and the Claimant;s father, Harold
Morris, in support of Claimant's motion alleging constructive fraud with the affidavjt of

4 CLAIMANT'S REPLY TO DEFENDANTS AND WALKER RESPONSES TO MOTION TO
SET ASIDE LUMP SUM SETTLEMENT AGREEMENT
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Claimant's previous attorney, there are inescapabJe questions of fact relevant to the
detennination of the presence or absence of constructive fraud.

5. Wernecke v. St. Maries Joint School Dist. No. 40I, 147 Idaho 207 P. 3d 1008 (2009)
adds no new requirement to the Commission's responsibilities in the context of Claimant's
allegation of constructive fraud.
Response: Claimant does not assert Wernecke in the context of constructive fraud.. It has
nothing to do with the alleged constructive fraud of Claimanfs previous coun::;el. Wernecke is a
basis for the Claimant's assertion that the order approving the lump sum agreement is void
because the Industrial Commission approved the settlement proposal even though it did not
comply with the specific requirements of l.C. § 72-508 and TCJRP&P Rule 18.
Attorney Walker asserts:

1. Walker contends that Claimant's motion to set aside is not supported by affidavit.
Response: Claimant as reflected at page 8 of his memorandum incorporates the
previously filed aflidavits. Previous counsel's affidavit and these affidavits are at odds on
relevant questions of fact and thus raise questions of fact to be determined by the Commission

after a hearing.
2. Walker contends that Claimant was provided a copy of Dan Brownell's vocational
report.
Response: As reflected by the Affidavit of Stan Kelso, the Claimant denies that he was
provided a copy of this report. This raises a relevant question of fact for this Commission's
determination. However, even if Walker's assertion is hypothetically true, Walker's assertion
that Claimant was released without signit1cant physical work restrictions cannot be reconciled

with Dan W. Brownell's report.
5 CLAIMANT'S REPLY TO DEFENDANTS AND WALKER RESPONSES TO MOTION TO
SET ASIDE LUMP SUM SETTLEMENT AGREEMENT
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3. The LSS agreement left medical benefits open and addressed only indemnity.
ResQonse:

Claimant has received no medical benefits from Defendants after the

settlement was approved. Walker's represenlation as to what was left open fails to claim that
temporary total disability benefits were also left open as alleged by Defendants. Claimant has
not received any temporary total disability benefits since the settlement was approved.
4. None ofClaiment's contentions are provided under oath.

Response: Claimant's contentions, as stated in the memorandum, are based upon the
affidavits previously filed with the Commission.
5. Attomey Kelso's motion is nothing less than offensive, unprofessional and frivolous.

Response: The pending motion is based upon factual assertions contained in the
previously filed affidavits. If attempting to assist a person who suffered a traumatic brain injury
of the magnitude that Claimant suffered based upon facts asserted by affidavit deserves such a
label. Claimant' s current counsel is proud to accept it.
6. His (Kelso's) allegations of "Fraud"

Or

"Constructive Fraud" are false and libelous.

The allegations are certainly not false Or libelous and they are not "Kelso's" allegations.
Undersigned counsel, has no personal knowledge other than what he was told occurred by the
Claimant and Harold Morris. After a hearing the Commission may determine that Claimant's
allegations are not supported by substantial competent evidence, but that does not make them
false. The allegations are certainly not Hbelous. If litigants and attorneys were not privileged in
their allegations in judicial proceedings, or if they were to be subjected to prosecution for libel
under such circumstances as are here presented, justice would often be defeated. Richeson

v.

Kessler, 73 Idaho 548. 255 P.2d 707 (Idaho 1953) See Carpen.ter v. Grimes Pass Placer .Min.ing
Co .. 19 Idaho 384, 114 P. 42 (Idaho 1911). It is unclear how any attomey could represent any

6 CLAIMANT'S REPLY TO DEFENDANTS AND WALKER RESPONSES TO MOTION TO
SET ASIDE LUMP SUM SETTLEMENT AGREEMENT
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client asserting constructive fraud on behalf of a prior counsel could proceed without affidavits
and arguments that support the claim.
Conclusion
Critical information, current medical status and current employment status was left out of
the agreement signed by Claimant and not provided to the Commission. Other critical current
information, such as contained in the attorney fee memorandum that alleged that Claimant was
released to return to work without significant physical restriction was not in the text for
Claimant's review and it is totally inconsistent with the report of Dan W. BrownelL
The Commission failed to comply with the requirements of Rule 18. It also is apparent
from the attorney fee memorandum that both the Claimant and the Commission were subjected
to constructive fraud with regard to the Claimant's current medical status and current work
status,

DATE~My of January 2012 .

.~cd..~
Starr Kelso, Attorney for Claimant Morris
CERTIFICATE OF SERVICE: I certify that a copy was faxed to Kent W. Day attorney for
Defendants at 800-972-3213 and MichaeJ J. Walker, attorney, at 509-623-1446 on the 2 nd day

OfJan~
.

~.

Starr Kelso

7 CLAIMANT'S REPLY TO DEFENDANTS AND WALKER RESPONSES TO MOTION TO
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Delay, Curran, Thompson, Pontarolo & Walker, P.S.
Attorneys at Law
601 West Main. Suite 1212' SpOkane, WA 99201·0684
Phone (509) 455-9500, Toll-Free Number 1·800·572-0933
Fax (509) 623·1446

JOSEPH

r·.

DEl.A \'

J. DONALD CURRAl-:
i<.013ERT H.

THOM~SON

MICHAEL J. I'ON! MOLO
MICHAELJ, WALKER··
Cl.ARENCE A BOliNG

(J')2~-1977)

Sm ith Tower' 506 2nd Ave., 25th Floor • Seattle. WA 98104
Phone (206) 343·8535
All Correspondence to Spokane Office

September 23,2009
Kent Day
Law Offices of Harmon, Whittier & Day
P.O. Box 6358
Boise,ID 83707·6358

Re:

VIA FAX: (800) 972-3213

Morris v. Hap Taylor & Sons
Ie No: 06-525142

Dear Kent:
I am in receipt of the attached correspondence dated August 2; 2009 fi'om Dr. Stanek to
Liberty. My client would like to proceed with the treatment recommendations as outlined
in this letter. Please advise as to whether your client will authorize the same.

Thank you for your prompt attention to this matter.

MICHAEL J . WALKER
MJW:je
Enclosures: As noted above
cc:
Benjamin Morris
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NW Medi.r:al Rehab/.1Jzntwn
131S J\~ Ditlbion

$poiulne, W A i)9l02
Phrmt'!: .509-6)4-.0908

FIIX.~

509-lj9--(J8&1

CAre: 08/WZ009

RE. Bcnjamist 1)
DOS:

MoM"is

07/24/1976

Ann&1'te YCJ~,
UbeMy NoMhwtst
f&»C: j

eo. Manascr

~800-256--3fi!)6

£)eGr Ms~ Yorgasan.:

of the eoeparts from the. two day cvalUlltion pe:rfo~ ift Mo.,!
4f St. AlphCR\SUS Re.hctbll11ufion in Boisf:, I (1m fn ~ wIth the mGjo,.ity
4f the eval~-om and opbdons at Dr". SiDber"t Calhoun, Peggy Wilson, G1Id 1)1".
Kevitl KraH:t, however I 4m very dis~in1'ed that tkc. orismoi intent ~ my
referrcl :to the STAR prcgrom WQS ROt Q~.

I ' am ill

~ipt

po~dptrt& m this ~, r WGS
of his prObable symptom magnification, physical CQp~bilitles .... .cllnic,
d~ion, and tack of matlvatfOn to NCOver~ My intentlOll wos for Ben to be.
uwolVedin a multidls:ctplillCfIY PragrcJlfI :t.fl tlfJcfras his ~~es. rteclt pam,

When J: t<eqtlUtc:d cu1'tJOrf:ZQ:rion 1M 9en 10
*ell

t!lVIQr£

TMJ, ~'tiOfting; ~staAce witnm dia.beti.c m~ent, psyd\Ql~iecl
issues inc:luditJg the. ~ h~ is experi£n<:ing, and nc.rtToi1'iGn/we1gh:t 1-0$$. I tCl~
iuuc wfth tht; evoiua.tal"fS (1.S5Umi-ng that Pef1 would be. UI1.$Ur:ceufut in- 'the
p~m so they OOslc~tty dismissed him. ~ is stfU nat bad<; to work and
oo~'ng htu bu.tt gained.
I Rave included
1'hc follDw~Il9:

¢

copy of my l'asf' dte'tatiOll for your relli~." r am~sting

1. Qotu~i.nu,... TO)(~ to ~uce the ned<. and shOtJlder mu~le Spc1SmS tha"t na~
fAiled 'to t'e$pond to ·Qther- moda.lities ineludil19 pharmoCG'ogy. ph~ic41 tt\el"(lp)",
01" ~ ther:ll!lli"(. Pcn has re$pOlId~ weft in the past 1'0 trt~ po1nt
Il'lJ~tiott$ !.Ising Lidoca'lne but Qnfor1Una:tely rt Js Q very short Q<==tirJg tnedfc:a.tjon.
TM!"I!foNt· I QJn recommending <4 tl"eQ1'1'nIitn'tS wiTh Botulinum TO)dn. which wiU
provick iJP 1'0 90 days of rdief f(lr ~Qch t~c:rtftwlt. 1 QJTtic(pate 'that this in
conjunetion w/1"h neck af\d shoulder el<erdses tnat he has; aJr-eady be-en $hOWll in
phYSico! therapy will allaw strengthefling of the weak mUSoClu <Nt" ill9 th~
e-ffiCQ.CY qf 'the B-otulillUl'!'I Toxin to facilitot4h Illusde:. bc.lo.nce cnc:a 'the
tnedieation wears off. This may in effect help to reduc£ or resolve hl,s
headoches and 'ne:~k pa.in.
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Z. Vision check ttl t'eS~ to ....S$ eomp.lcint of Vj.sion e~ at1d phatophcbia
hi$ injury.
'3. PsyebologioaJ counseHng tc address his cl1romc: po;in issues, depr-asion.
anxiety. m.d ~t".
$!~

T'he requested "treatments need not pre-empt 'VOCClt. .41 ~it(11ion, which
jeads tM'1'O my mxt topic of dfscussim'L It iws come to my crttention 'that
thcr'£ kG!> been Ci c-onffict f1f ln1'eJ"e$f With tars ~nt cwnsaler, Roy M.ttrdDck
.mel Ben win rw Icmger wot'k with hEm. ~ ha$ ,..-est~, CL worklng
Nlaff-anship wi'th ~Cln BrowMtl1"o amtlnw!. ~ng SUftd.b.~e. wot'k pos:5ibfli1iu,
~ ~

my requesTS

CS wtU~ ~.

Should you reqmt"C,4ddmONll
Ct$$tstW1~ ~ information pieGSe cantact "'Y office Clt 509-6Z4-0908 wttnin 30

working do.ys. I took forward 1:"0 he4l"ing from you.
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R~commendatiohS:

Adrrut him to a rehabilitation program chat will address all of hi~ issuc:s (frequent
neck pain. Tlv1.!. deconditioning. Diabetic management, nutrition and weight 10S$,
psychological counseling to address depression, anger and coping skills). Anticipate [hal he should be
ready to O'anSition to vocational rehabilitation to assess suitable employment followed by successful
trnnsitiol'l to the work force.
headaches.

5/19/2009
Peggy S. Wilson, PT
Purpose; FCE
Recommendations: He is not a candidate for Work·Star Program. He demonstrated the Jbility to currently
funCtion at his pre-injury wOrk level 0/ery Heavy)

5/19/2009
Robert F. Calhoun, PhD. Psychology

Purpose; Psychological Pain Evalwuion
Recommendations: The prognosis is Vl':ry poor as far as Mr. Monis benefirung from and moving forward
fUnctiOnally in the WQ-K Star Program du~ (0 the aforemenlioned pSychological and behavioral factOn
impacting his pain prOblem /lnd current state of debilitatioh. He remains at high risk for showing
SUbjective cognilive and physical symptoms, which are Out of proponion of the obj~ctjve medical
findings.

511912009
Kevin R. Krafl. MD. Physical Medicine and Rehabilitation
Purpose: EvalU<ltion
Current MedicalionsIDME: Endocet.
AssesSmenc: Mr. Morris was diagnosed as sip TBl: complaint of headaches; neck pain; sleep disturbance;
symptom magnificaLlon; employmen\ instability; decondi{ioning: and diabetes mellitus.
Recornrnendatiohs: Quota based work hardening assessment and physical therapy. Neuropsychology
assessment and review with his regards to histOf), of TEl and reponed PTSD. COnsider anti·depresslIn\

medications.
5/2012009
Unknown Physician. Boise Physical Medicine &: Rehabilitation Clinic
Purpose: lmpainnent Rating
Recommendations: MMI with 6% \VPL He should avoid unprotected heights. No further treatment is
required.
7/15/2009
Kevin R. Kraft, MD, Physical Medicine and RchabiJir..alion
PurpOse: Correspondence
Recommendations: He is nOt restricted to 100 pounds lifting.
• "ll/l3/2009
Karen Slanel;;. MD. PhD, PliysicaJ Medicine and Rehabilitallon
PurpOse: Follol),' up
CutTent MedicallonslDME: PerCOce.t IO.325mg TID per tapcr instructions; MClhocarbamol 750mg bid:
Fioricet-Codeine 30-50-3::!5-40mg q4-6h as nceded
A.ssessment: Mr. Morris was diagnosed with history of mild brain injury; history of whiplash; unresolved
TMJ; hyposomnia; POSt COncussive syndrome; depression with anxiety: diabetes; cltroni\: neck pain and
spasms: chronic headaches; nightmares: dizziness; and possible aCUte withdrawal symptoms.
Recommendations; Rx for glucome!er, lancets. and leslS strips, Stay with family and observed over the
next three days. Not to drive over m:Xl thtee days. I ncrease water intake. Rx for 3 Valium Smg qhs. Call
on Monday. Urine sample obtained fOr lOKicoiogy sCreen. Follow up on Jill 712ro9 [or rep:;at BOtulinum
Toxin A Injections if slZlble.
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Benjnrnin f\'lurri:;
.. 11125/2009
Karen SUl.nek, MD, PhD. Physical Medicine and Rehabilitation
Purpose: Follow up
Currem Mc:dicationsfDME: Prevacid 30mg j po qd; Percocet JO·325mg TID per (aper insUllctions;

Melhocarbamol 750mg bid; Fioncel-Codeine 30-S0-325-40mg q4-6h as needed: Dia.ze:pnm Smg ~ -1 tab
at qhs pm; uxapro lOmg qd

or whiplash; unresolved
TMJ; post concussive syndrome; depression with lUixietYi diabetes; chronic neck pain and spasms;
chronic headaches; nighlmares: and dizziness.
Recommendations: Discontinue ?ercoce!, MethOcarbamol, Buspat. Ptazosin and Fioncet. Continue
Lexapro and Prevacid, one tablet each per day. Follow up in 1 month.
AssesSmem.: Mr. MOrris was diagnosed Wilh history of mild braJn injUf1'i history

hl/l5/10lO
Karen Stanek, MD. PhD, Physical Medicine and Rehabilitation
Purpose:: Follow up
Current MedicationslDME: Prevacid 30mg 1 po qd: Lexapro IOmg qd
Assessment: Mr. Moms was diagnosed with hiswry of mild bra.itl injury; history of whiplash; unresolved
TMJi post concussive syndrome; depression wirh anxiety; diabetes: chronic neck pain and spasms;
chronic he.adaches; nightmares; and dizziness.
RL Refer for SLRI Pain Clinic for comprehensive Prt1grarr! to facilitale. return to work. Refer to 81'<'1'.
Increase Lexapro to :20mg qd. Follow up on 2126120)0 .

..... 2126/2010
Karen Stanek. MD. PhD. Physical MediCine and Rehabilitation
Purpose: Follout up
Assessment: Mr. Morris was diagnosed with hislDry of mild brain injury; history of whiplash: unresolved
TMJ: post concussive syndrome; depreSSion with anxiery; diabetes; chronic neck pain and spasms:
chronic headacbes: nigh\mares; and dizziness.
Recommendations: Referral to Dr. Watanabe for cervical steroid t:pidural injections. Continue with
Rox.anneatldaho DVR. Follow up on 411612010 .

..... 311212010
Karen Stanek. MD. PhD. Physical Medicine and Rehabilitation
Purpose: Corres;pondence
Recommendations: ReferraJ to Dr. Waranabe for I!.pidural st~roid injections into the neck..

Pre-Existing & Unrelated Conditions:
Allergic/Intolerant [0 Trazodont:, Seroqucl. Codeine. Hydrocodone, questionable antibiotic and Ambien
( ! 2/512007)
Hype.rte.nsion (5/30/2008)
Dinberes (9/15/2008)
Smokes 20 cigarenes per day (511912009)
Acid reflux disease
Asthma
Possible bipolar disorder

Current Functional SUHUS:
As of 5/1912009, per Ms. Wilson. Benjamin Morris has the abi1i\y to function at his pTe·injury work level.
very heavy.
As of 5f20/2009. Benjamin Morris was judged to be at MMI with a 6% WPL
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open. Immediately before hearing. the surety conceded this condition and agreed to a
modified LSS addressing only Indemnity. The parties agreed to resolve the Indemnity
side of the case for $54.381 in new money. The parties agreed to leave the medical open
under the claim.

6.

My itemization of benefits that constitute available funds, subject to a charging lien,
Bnd my calculation of f~es are as follows:
BenefIt
Consideration of LSS;
Disputed PPI;
Disputed PPD;
Disputed PTD;

Fee %

Fee$Amt

25%

$13,595

.--_--_
-.-..-------...............

Total Fee

$13,595

My costs charged to the claimant are itemized as follows:

$615
$813

Vocational Assessment:
Deferred Fees
Total Costs
Total Fees and Costs to be deducted by undersigned
from LSS:

$1,428

$15,023

'~

7.

The claimant has been released to return to work without significant physical work
restrictions. He is exploring vocational options and anticipates utilizing proceeds from the
LSS resolution to assist with retraining costs.

8.
As noted above, attorney fees totaling $1,622.85 will be paid from the proceeds of
this LSS to claimanfs former attorney, James Hannon, for the outstanding attorney fees
he claims pursuant to the charging lien.
9.
The claimant has an outstanding Child Support lien on file totaling $7,734.97,
whiCh shall be s~tjsfied in full and paid by the surety from the proceeds of this LSS.

DATED:

I -;2- ?-9- - 0 j

~

SignedJ'k...kd

Mtmomndum in CompUanc. WIth
IOAPA 17.02.0(102: paga 3 of 3
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Social Security Administration

Retirement, Survivors and Disability Insurance
Important Information
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HAROLD MORRlS FOR
BENJAMIN D MORRIS
l2S3() REEV A RD
COEUR D ALENE 1D 83814-9587

B

Office of Central Operations
1500 Woodlawn Drive
Baltimore, Maryland 21241-1500
Date: November 11. 2009
Claim Number:

1111111 ,11.1 .. 1•• ,,11118111 .1'111.1.1 III ,11111 .. 11.1111' .Inll

We are writing to yott-about court· order nUlnber 231905 concerning BENJAMIN
MORRIS' responsibility for child support and/or alimony.

What We Plan To Do
We have been ordered to take $370.50 from each monthly payment BENJAMIN
MORRIS is due to pay his obligation for child support and/or alimony. We
withheld $370.50 from the payment BENJAMlN MORRIS will receive around
December 3, 2009. After that we will withhold $370.50 each month. You will
receive another letter showing the payment amount BENJAMIN MORRlS will
receive.
H You Disagree With The Decision
di5~lt!ee with the decision of the court that issued the garn.ishment
order. BENJAMIN MORRIS will need to contact them directly or have a
lawyer do it for him.

If you

4.{'!~

Carolyn L. Simmons
Associate Commissioner for
Central Operations
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Dan W. Brownell
Vocational Rehabilitation Consultant
35 yeaTs experience - over 3~OOO cases
402 South Corbin Road

Post Falls, ID 83854
Telephone - 208.640.6807

Email: DMBrowpeOORoadnnmer.com
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Summary Report of Employability
12/15/09

Claimant:
SSN:
Claimant Contact Number:
Address:
LocationILMS Area:
Date of Birth:
Date of Injury;
Employer:
Wage
Occupation:

Ben Morris
208-277-5505
550 Unit A Hydro Place, Post Falls, Idaho 83854
Coeur d'Alene, Post Falls, Hayden; Idaho
10/18/2006
Norms Utility Contracting
$14.00Ihr.
Laborer

Nature of Injuries;
On 10/18/2006 claimant was hit on the occipital head reglOn by 25-1b. boulder, sustained
loss of consciousness and subsequent traumatic brain injury, ongoing headaches, neck
pain, dizziness, loss of memory and cognitive deficits; residual anger management
issues.
This employability report was conducted in response to a request for a vocational
assessment. This report includes a professional assessment of future vocational
abilities/disabilities alJ.d any residual deficits, as they relate to the specific injury. I
carefully considered the effects of the injury on the claimant's ability to obtain and kee'Q
competitive employment. I also took into account long-term abilities for future earning
capacity. Tbis evaluation is conducted in the same manner as widely accepted by
professionals in the field of vocational rehabilitation and vocational consulting practices,
This report does not include retyping medical/vocational Tepo:rts that are readily
available to the parties of the claim.

Page 10f4
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orris (continued)

I,

The medical, technical and vocational1'9cords and correspondence 'Utilized and relied on
for this evaluation included:
Medical Records:
• Dr. Karen A Stanek, MD
Dr. Nickol, MD
• Dr. Horan, MD
" Dr. Krafft, MD
Dr. Daniel Hayes, MD
Dr. Craig Beaver, MD; Dr. George Lyons, MD; Dr. Calhoun, J\1D;
Dr. Craig Stevens, MD; Dr. Ludwig, MD; Dr. Crow, Dentist;
Dirk Baird, PT; Ruben Ertter, Speech Therapist; Dr. Beaton, MD

Vocational Records and Resources:
• Idaho Industrial Commissi0n Rehabilitation Division - The entire case file was
acquired, including all interviews and detailed work history with yearly wage
earnings concerning Ben Morris.
• Handbook for Analyzing Jobs (RAJ)
Dictionary of Occupational Titles (DOT)
• Idaho Occupational Employment and Wage Survey with Market Survey Area
(MSA) and Standard Occupations Classifications (SOC) coded occupations
inclusive of numbers of employed workers and current wage rates .
• E-erS System inclusive of aU listed job openings available in claimant's LM,.t\
• Report from Bob Cornell, Vocational Evaluator

Contacts and Cor:respondence:
.. Direct consultation with claimant conc~rning his present physical capabilities,
employment status, activities ,of daily living, and verification of records.
•

Consultation with claimant's attorney, Mike Walker, acquisition of records and
reports.

Physical and Psychological Functional Capabilities:
Physical and psychological capacities are very significant when you consider various
types of work and work requirements when trying to place a claimant into a competitive
job_ FunctionallimitatioDs are based upon medical and subjective information_ The
claimant has not had the opporturuty of a full Functional Capacities Evaluation.
Medical Information;
The most up,to-date and relative description of the claimant's functional
capabilities is through his attending Physician, Dr. Karen Stanek. The claimant
't_
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8l0/8l0~

L8Z8P8880Z

X~3

3i?~

L9:SL ~LOZ!ZO!lO

':lOUGO!lO

.

.

Summary Report ofEmployability - Be-

:Jrris (continued)

continues to be involved in treatment and continues with anti-depressant
medications. Dr. Stanek has stated that the recent STAR program was not
helpful to the claimant and the two day evaluation did not prove how the claimant
would perform. in an. 8-houl' day/40-hour week job position. Aclditionally, the
progTam did not successfully address the claima.Ilt)s ongoing headaches, neck pain,
TMJ. de conditioning, assistance with diabetic management, n utritionlweight loss,
psychological issues including anger management. The evaluators at STAR
dismissed the claimant and the claimant has still not returned to employment.
Noted is the fact that the claimant still has sleep challenges, severe headaches)
problems with anger management, 10SB of memory and cognitive abilities. He
should not return to his previous type of employment and should avoid climbing
and unprotected heights.
Subjective lruormation:
I interviewed the claimant on 12/15/09 in order to update his current subjective
physical capabilities and ADL activities, Also present at the meeting was the
claimant's roommate, Mr. Chris Corcoran, a. long-term friend who also verified the
claimant's observed abilities. The claimant states he sleeps sporadically at a.
maximum of two hours, due to neck paiD., headaches and bad dreams. He wakes
tired, initable and unmotivated. He is short~tempered and stresses easily. He
does not like being around people and can only handle one topic of discussion at a
time. He dislikes talking on the phone. He frequently has temper outbursts.
Recently he lost his girlfriend, who he lived with. She worked as a psychiatric
aide and helped the claimant greatly until she could no longer deal with him. The
claimant related a recent incident where he tried to set up a bank account; he
became abrupt and abusive to the teller and stormed out of the bank. Chris, his
roommate, relates that the claimant forgets frequently, cannot handle stress, and
frustrates easily. Chris also relates that he does not see how the claimant could
be employed, as he does not get along With other people especially in groups.
Sunlight bothers the claimant and he spends a great deal of time closed in his
darkened room.
Educational Background:
This information is covered sufficiently in the IeRD files on record. The claimant is a
High School Graduate, however, he has lost his education recall due to TBL
V ocational History:
This information is covered sufficiently in the leRD files on record. The claimant has
transferable skills working as a Landscape Laborer.

Employability Evaluation and Recommendations:
. ::1~,1' • ~.
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I have the fortunate experience of working .on this case prior to roy leaving the lORD in
February 2009. Since roy leaving, the case was worked on by ICRD consultant, Roy
Murdock. Recently there was a conflict between the claimant and l\1r. Murdock and the
claimant's case was closed without placement and employment being accomplished. I
have recently been hired privately by the claimant and hie attorney to give comment and
direction to this case. I met with the claimant and acquired updated information. This
case is an ongoing TBI with no resolve to the claimant's need for psychological and
vocational assistance. The claimant has been made eligible for SSDI benefits under the
disability guidelines. The claimant is also eligible for IDVR services under their
aisability guidelines. The claimant cannot return to his time of injury employment nor
can he return to employment within his previous heavy-duty employment as a
Landscape Laborer. The claimant has interpersonal challenges with coworkers and
requires a non-stressful sheltered work environment. The claimant has an anger
management challenge that would affect his employability. I highly recommend, as has
his attending physician, that the claimant be involved in a sheltered employment
placement with a job coach assigned; along with a work ha:tdening program .in order for
this case to resolve successfully. 1 have proceeded to test this claimant and his
occupational profile against the competitive labor market, inclusive of DOL documented
labor market statistics and the most recent wage and hour employment report. The
claimant has incurred a significant loss of wages and loss of access to the competitive
labor market estimated to be at 50- 55% above bis current listed PPD.
I am prepared to comment further in regards to the claimant's employability, if called
upon to do so.

Respectfully submitted by Dan Brownell.
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BEFORE THE INDUSTRIAL COMMISSION OF THE STATE OF IDAHO

BENJAMIN MORRIS,

)
)
)
)
)

Claimant,
v.

HAP TAYLOR & SONS, INC.,
Employer,
and
LIBERTY INSURANCE CORP.,
Surety,
Defendants.

IC 2006-525142

)
ORDER DENYING
)
MOTION TO SET ASIDE LUMP
) SUM SETTLEMENT AGREEMENT
)
)
)
)
)
)

FILE D

On December 2, 2011, Claimant filed a Motion to Set Aside Lump Sum Settlement
Agreement and supporting memorandum. A Response was filed by Michael Walker, Claimant's
prior counsel on December 5, 2011. An Objection and supporting memorandum were filed by
Defendants on December 12, 2011. On December 15,2011, Claimant then filed a Motion for
Claimant to be provided a copy of all Documents Presented to and Considered by the
Commissioners. The Commission construed the motion as a request for records, which was
granted on December 20,2011. Finally, Claimant filed a reply on January 3, 2012
Claimant requests that the Commission set aside the lump sum settlement he entered into
with Defendants which was approved on January 19,2010. Claimant has previously filed a
Motion to Review Lump Sum Settlement Agreement to Correct a Manifest Injustice Pursuant to

ORDER DENYING MOTION TO SET ASIDE
LUMP SUM SETTLEMENT AGREEMENT - 1

I.C. §72-719, or in the Alternative to Find Agreement Ambiguous and Order Payment ofTTDs
and Medical Care, and for a Review of the Attorney Fees Paid by Claimant and Return as
Deemed Equitable. The prior motion was denied on November 1,2011, pursuant to Idaho Code
§ 72-719(4) which states that a motion to correct a manifest injustice is not applicable to lump
sum settlement agreements.

In the pending motion, Claimant first avers that the January 19,2010 Lump Sum
Settlement Agreement (LSSA) is void because there is no language setting forth Claimant's
current medical status and employment status as required by Rule 18(C)( 1)(c), of the
Commission's Judicial Rules of Practice and Procedure. As stated in Rule 18, the purpose of the
requirements are to ensure the Commission has information on which a determination can be
made. While the text of the LSSA may not have set forth in detail Claimant's medical status and
employment status, the Commission was apprised ofthese facts with the supplemental
information supplied by the parties through their respective attorneys. The parties submitted
medical reports, rehabilitation reports, impairment ratings, and neurological reports. The
Commission was well aware that Claimant suffered a head injury, that Claimant suffered
impairment, and that Claimant suffered permanent disability. Additionally, the LSSA left
medical benefits open for all future related treatment. The Commission finds no critical flaw in
the text of the LSSA.
Second, Claimant's motion requests that the Commission set aside the LSSA submitted
by Claimant and Defendants, and approved by the Commissioners on January 19,2010. In order
for a claimant to succeed on grounds of fraud he must prove the following elements by clear and
convincing evidence: " '(1) a representation; (2) its falsity; (3) its materiality; (4) the speaker's

ORDER DENYING MOTION TO SET ASIDE
LUMP SUM SETTLEMENT AGREEMENT - 2

knowledge of its falsity or ignorance of its truth; (5) his intent that it should be acted on by the
person and in the manner reasonably contemplated; (6) the hearer's ignorance of its falsity; (7)
his reliance on the truth; (8) his right to rely thereon; and (9) his consequent and proximate
injury.' " Faw v. Greenwood, 101 Idaho 387, 389, 613 P.2d 1338,1340 (1980), quoting .Mitchell
v. Siqueiros, 99 Idaho 396, 401,582 P.2d 1074, 1079 (1978).
Claimant argues that the fraud was perpetrated by Claimant's prior counsel in the form of
advice prior counsel gave to Claimant about the monetary value of the settlement and prior
counsel's opinion as to the value of Claimant's claim and the questionable outcome inherent with
litigation. First, we note that these statements are given by Claimant's current counsel, Mr.
Kelso, and not Claimant himself. Mr. Kelso is concerned that Claimant may not be competent to
sign an affidavit, yet there has been no professional pronouncement of Claimant's alleged
incapacity. In summary, there is no evidence before us on which we could legitimately rely to
support a finding of fraud. Further, even if we assume the accuracy of the statements presented
by Mr. Kelso, the advice given by prior counsel are statements of opinion which are based on a
wide spectrum of evidence and prior counsel's professional experience. Litigation has no
guarantees and prior counsel was correct in advising Claimant of the potential uncertainties. The
Commission does not find the alleged statements to be false.
Additionally, as stated by the Idaho Supreme Court, "the only grounds sufficient to
permit the Commission to set aside claimant's award would be allegations and proof of fraud on
the part of employer's suretv in procuring the agreement. Harmon v. Lute's Canst. Co., Inc., 112
Idaho 291, 293-94,732 P.2d 260, 262-63 (1986), emphasis added. Similarly, Rule 60(b)(3),
LR.C.P., provides that a court may relieve a party from a final judgment if there was "fraud,

ORDER DENYING MOTION TO SET ASIDE
LUMP SUM SETTLEMENT AGREEMENT - 3
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(whether heretofore denominated intrinsic or extrinsic), misrepresentation, or other misconduct
of an adverse partv." Artiach Trucking, Inc. v. Wolters, 118 Idaho 656, 658, 798 P.2d 938, 940
(Ct. App. 1990), emphasis added. Claimant is unhappy with his prior counsel, not with
Defendants. If Claimant now has concerns with his prior representation, he is free to seek
recourse as it may be available to him in some other venue, but the Industrial Commission does
not have jurisdiction to address those issues.
As the Commission has stated before, a lump sum settlement agreement becomes a final
decision when approved by the Commission. Idaho Code §72-404; Davidson v. HH Keirn Co.,
110 Idaho 758, 718 P.2d 1196 (1986). In this case, Claimant has not proven sufficient evidence
of fraud to permit the Commission to set aside Claimant's January 19,2010 lump sum settlement
agreement.
Accordingly, the Commission finds no need for a hearing on the matter. Claimant's
motion is DENIED.
IT IS SO ORDERED.
DATED this

(!iL

dayof

f~2012.
INDUSTRIAL COMMISSION

"

ORDER DENYING MOTION TO SET ASIDE
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CERTIFICATE OF SERVICE

~

day of h£nIlJ 111A.i ,2012, a true and correct copy of the
I hereby certify that on
foregoing ORDER DENYING MOTION ~SIDE LUMP SUM SETTLEMENT
AGREEMENT was served by regular United States Mail upon each of the following:
STARR KELSO
PO BOX 1312
COEUR D' ALENE, ID 83816
KENT DAY
PO BOX 6358
BOISE ID 83707-6358
MICHAEL WALKER
601 WEST MAIN, SUITE 1212
SPOKANE, WA 99201-0684

ORDER DENYING MOTION TO SET ASIDE
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STARR KELSO
Attorney at Law #2445
P.O. Box 1312
Coeur d'Alene, Idaho 83816
Tel: 208-765-3260
Fax:208-664-6261
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Attorney for Appellant/Claimant

BEFORE THE INDUSTRIAL COMMISSION OF THE STATE OF IDAHO

BENJAMIN MORRlS,
Appellant/Claimant,
I.C. NO.: 2006-525142
vs.
NOTICE OF APPEAL
HAP TAYLOR & SONS, INC.
Employer,
and
LIBERTY INSURANCE CORP.,
Surety,
RespondentslDefendants.

TO: THE ABOVE NAMED RESPONDENTS HAP TAYLOR & SONS, INC., AND LIBERTY
Il"-lSURAr-..rCE CORP., AND YOUR ATTORl-JEY, KENT W. DAY, AND THE CLERK OF
THE IDAHO INDUSTRIAL COMMISSION
NOTICE IS HEREBY GIVEN THAT:
1. The above named Appellant appeals from the Order Denying Motion To Set Aside Lump
Sum Settlement Agreement.
2. That the Appellant has the right to appeal to the Idaho Supreme Court, and the x described
in paragraph 1 above is an appealable order under and pursuant to Rule 11 (a) (7) Idaho
Appellate Rules.

1 NOTICE OF APPEAL

3. Preliminary statement of the issues on appeal:
(a) Whether the lump sum settlement agreement is void in violation of Idaho's Workmen's
Compensation Act?
(b) Whether the Industrial Commission erred in not setting aside the lump sum settlement
agreement on the ground of constructive fraud of Appellant Morris' attorney?
(c) Whether the Industrial Commission erred in not granting Appellant Morris a hearing on
his motion to set aside the lump sum settlement agreement?
4. An order has not been issued sealing all or a part of the record.
5.

(a) A reporter's transcript of any hearing held by the Idaho Industrial Commission in this
matter is requested.
(b) It is not known if any hearing was held. It is believed that a hearing was not held.

6. The Appellants request pursuant to Idaho Appellate Rules, Rule 27 (b) that the clerk of
the Idaho Industrial Commission scan the entire Idaho Industrial Commission file as the
record in lieu of the Appellant designating certain documents to be included in the record.
7.

I certify:
a. A copy of this notice of appeal has not been served on a court reporter because it
is not known if the Idaho Industrial Commission held a hearing in this matter.
Upon receipt of notice from the Idaho Industrial Commission Clerk that a hearing
was held, a notice and payment will be sent.
b. The clerk of the Idaho Industrial Commission has not been paid an estimated fee
for preparation of the reporter's transcript because it is not known if a hearing
was held.
c. That the estimated fee for preparation of the Idaho Industrial Commission's
Clerk's record has been paid.
d. That the appellate filing fee has been paid.
e. That service has been made upon all parties required to be served pursuant to
Rule 20.

DATED~~arCh' 2012.
Starr Kelso, Attorney for Appellant Morris

2

NOTICE OF APPEAL

CERTIFICATE OF SERVICE: I certify that a true and correct copy ofthe foregoing was mailed
on the this 2nd day of March, 2012, by U.S. Mail, postage prepaid thereon, to:
KentW. Day
Attorney at Law
P.O. Box 6358
Boise, Idaho 83707-6358

~~
Starr Kelso

3 NOTICE OF APPEAL

BEFORE THE SUPREME COURT OF THE STATE OF IDAHO

BENJAMIN MORRIS,
Claimant!Appellant,

v.

SUPREME COURT NO.

3 q 74:7

CERTIFICATE OF APPEAL

HAP TAYLOR & SONS, INC.,
Employer,
and
LIBERTY INSURANCE CORP.,
Surety,
Defendants/Respondents.

Appeal From:

Industrial Commission,
Thomas E. Limbaugh, Chairman presiding

Case Number:

IC 2006-525142

Order Appealed from:

Order Denying Motion to Set Aside Lump Sum
Settlement Agreement, filed February 7, 2012.

Attorney for Appellant:

Sta..rr Kelso
P.O. Box 1312
Coeur D' Alene, ID 83816

Attorney for Respondents:

KentW. Day
P.O. Box 6358
Boise,ID 83707-6358

Appealed By:

Benjamin Morris, Claimant

Appealed Against:

Hap Taylor & Sons, Inc., and Liberty Insurance
Corp., Defendants

FILED .. ORIGiNAL

CERTIFICATE OF APPEAL FOR BENJAMIN MORRIS - 1

Notice of Appeal Filed:

March 5, 2012

Appellate Fee Paid:

$100.00 to Industrial Commission;
$86 check to Supreme Court.
Checks were received.

Name of Reporter:

none.

Transcript Requested:

Standard transcript requested.
No hearing was held

Dated:
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CERTIFICATION

I, Marie Wilson, the undersigned Assistant Commission Secretary of the Industrial
Commission of the State of Idaho, hereby CERTIFY that the foregoing is a true and correct
photocopy of the Notice of Appeal; Order Denying Motion to Set Aside Lump Sum Settlement
Agreement, filed February 7, 2012; and the whole thereof, in IC case number 2006-525142 for
Benjamin Morris.
IN WITNESS WHEREOF, I have hereunto set my hand and affixed the official seal of
said Commission this 6th day of March, 2012.

CERTIFICATION - BENJAMIN MORRIS - 1

CERTIFICATION OF RECORD

I, Marie Wilson, the undersigned Assistant Commission Secretary of the Industrial
Commission, do hereby certify that the foregoing record contains true and correct copies of all
pleadings, documents, and papers designated to be included in the Agency's Record Supreme
Court No. 39747-2012 on appeal by Rule 28(b)(3) of the Idaho Appellate Rules and by the
Notice of Appeal, pursuant to the provisions of Rule 28(b).
I further certify that all exhibits offered or admitted in this proceeding, if any, are
correctly listed in the List of Exhibits. Said exhibits will be lodged with the Supreme Court upon
settlement of the Reporter's Transcript and Agency's Record herein.
DATED this

"j1J- day of April, 2012.

I
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BEFORE THE SUPREME COURT OF THE STATE OF IDAHO

BENJAMIN MORRIS,
Claimant!Appellant,

SUPREME COURT NO. 39747-2012

v.

NOTICE OF COMPLETION

HAP TAYLOR & SONS, INC.,
Employer,
and
LIBERTY INSURANCE CORP.,
Surety,
DefendantslRespondents.

TO:

STEPHEN KENYON, Clerk of the Courts; and
Starr Kelso, for the Claimant!Appellant; and
Kent W. Day, for the Defendant(s) Employer & Surety/Respondents.
YOU ARE HEREBY NOTIFIED that the Agency's Record was completed on this date,

and, pursuant to Rule 24(a) and Rule 27(a), Idaho Appellate Rules, copies of the same have been
served by regular U.S. mail upon each of the following:
STARR KELSO
P.O. BOX l3l3
COEUR D'ALENE ID 83816-13l3
KENTWDAY
PO BOX 6358
BOISE ID 83707-6358

NOTICE OF COMPLETION (S.C. # 39747-2012 RE: BENJAMIN MORRIS) - 1

YOU ARE FURTHER NOTIFIED that, pursuant to Rule 29(a), Idaho Appellate Rules,
all parties have twenty-eight days from this date in which to file objections to the Agency's
Record, including requests for corrections, additions or deletions. In the event no objections to
the Agency's Record are filed within the twenty-eight day period, the Reporter's Transcript and
Agency's Record shall be deemed settled.
DATED this~ day of April, 2012.
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